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PART-I

| 11" August, 2023 marked a historic day as seweral
speculations regarding the introduction of new criminal

major laws were finally laid to rest.

Bhartiya Nagrik Suraksha Sanhita, 2023 (BNSS) is

one of the three criminal law bills introduced by the

Union Gowvernment to replace the Criminal Procec*ure

Cocie, 1973 (CrPC).

BNNS 1is the main legislation on procedure for
administration of substantive criminal law in India. The

BNNS aims to provdJe for a faster anc‘ more efficient

justice system to adress the issue of delay in Jeliwering
of justice clue to complex procecLures, large penclency
of cases in courts, law conwiction rates, low lewvel of
use of technology in legal system delays in

investigation anJ inaclequate use of forensics. Sewveral
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positive changers have been made uder the newly

enacted. |

In replaces outd./ateJ terminology with people

ﬁiend/ly language, reflecting a humane approach.

!
|
1) There are 531 section in BNSS (484 sections in
CrPC.) |

|

2) There are 39 Chapters in BNSS (37 Chapters in
CiPC.)

3) 9 new section Have been aicleck
4) 39 Sub-sections/clauses have been acueci
5) 41 new prowisos have been a(uecl |

6) In 33 places electronic means hawe been a(ue(l

7) Specific Timelines |

8) 4 New Explanations a&“ecl.

9) 14 sections hawe been excluclecl.
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?10) 177 sub-sections hawe been mocL'ﬁe(L
11) Section 531: Repeal anJ Savings

Removed the post of Assistant Sessions Court from

the hierarchy of criminal courts. Removed Metropolitan
‘ ‘

Area and all corresponding judicial posts (Metropolitan

|

Magistrate ancL Chief Metropolitan Magistrates). The
|

BNSS remowes the classification of Metropolitan Areas
anci Metropolitan Magistrares.

Criminal courts under BNSS, 2023:

1- Juclicial Magistrate of Second Class,

2- JuAiciﬂ Magistrate of First Class,

3- Chief JuAicid Magistrate anJ A(uitional Chief
Jutlicial Magistrate,

4- Court of Sessions & Acuitional Court of Sessions,

5- Executive Magistrates.
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The $efinition of ’inwestigation’ has beep updated

with an explanation that clarifies that "Where any o

the provisions of 2 Special Act are inconsistent with the

provisions of thig Sanhita, the provisions of the special

Act shall prewail".

The phrase ’irre{spectiwe of the area where the
offence is committed’ in Section 173 of the BNSS,
2023 wvalidates the mandatory registration of g Zero
FIR. Section 173 states that "Ewery information relating
to the commission of 3 cognizable offence, irrespective
of the area where the offence is committ , may be

given orally or by electronic communication to an

officer in charge of a police station."

Manner of recording in case of electr?nic FIR: OIC
| |

to record the information on being signed within three

ys by the person giving the information - S. 173.
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Zero-FIR w111 help the wictims as the police offlcer 1S
duty- bound to reglster the first information regardless of
the territorial ]UI‘ISdlCthIl. Statutory recognition to
preliminary enquiry for cases punishable with three
years or more but less than sewen years - S. 173 (3).
Preliminary enquiry shall be carried out within a period
of fourteen days to ascertain whether there exists any

prima facie case - S. 173.

Police officer to inform the progress of the
investigation to the informant or wictim within a period
of NINETY DAYS through any means including
electronic communication - S. 193 (3). Police officer to

forward police report to the Magistrate by electronic

communication also - S. 193 (3).

[.LO. to submit copies of documents to the

Magistrate to be supplied to the accused in complicance

[with S. 230 - S. 193 (8). Further investigation made
|

L
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ciuring the trial to be complete within NINETY DAYS
which coulci be extede(i with the permission of the
court - Prowiso to S. 193 (9). Judicial Magistrate,
Executive Magistrate or Police officer conducting
inquiry or inwestigation into custodial death to forward

the body for postmortem within TWENTY-FOUR
HOURS - S. 196 (6).

The BNSS, 2023, allows Forensic Inwestigation for

offences punishable with at least 7 years of
imprisonment. Section 176(3) of the BNSS states that
"On receipt of every information relating to the
commission of an offence which is made punishable for
sewen years or more, the officer in charge of a police
station shall, from such (the, as may be notiﬁe(Jl within
a period of five years by the State Gowernment in this
regard, cause the forensic expert to wisit the crime

scene to collect forensic ewidence in the offence ancL
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also cause Vuckeography of the process on a mobile
phone or any other electronic cleVuce Prow(Lxl that
where the forensic facility is not awailable in respect of
any such offence, the State Gowernment shall, until the
facility in respect of that matter is AeWelope(l or macle
in the State, notify the utilization of such facility of

any other State."

|
The new co&e also significantly clarifies and

amencLs the stance to be used wiz-a-wiz Proclaimed
offenders. Earlier as per Section 82(4) of CrPC as
adcle(i to the coc&e by 2005 Amendment someone can
‘be declared as a Proclalmeci offender’ for only nineteen
spemﬁe& offence under [PC namely, "302, 304, 364,
367, 382, 392, 393, 394, 395, 396, 397, 398, 399,
400, 402, 436, 449, 459 or 460". This leJ to situations

wherein someone repeate(hy evacling legal processes of

summons/warrant for any other offence under general
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penal cocle of IPC or any other spec1al law could not
&eclarec& as a ProclalmeA offender. Now, by
remowing this seemingly arbitrary list of section, anyone
accusecl of an offence with more than 10 years of

|
imprisonment or other special offence could be &eclared

a proclaimecl offender.

Section 356 of the BNSS introAuceA ‘Inquiry, trial,

or judgment in absentia of tbg proc]aimed/ oﬁend/er‘

which was not permittecl un&er the prowisions of
Cr.P.C. It states that "Notwithstancling anything

containe(i in this Sanhita or in any other law for the

time being in force, when a person declared as a

proclalmeA offender, whether or not charge& jointly, has
abscon&ed to ewade trial and there is no immediate
prospect of arresting him, it shall be deeme(l to operate
as a waiver of the rlght of such person to be present

ancl trlecy in person, and the Court shall, after recordmg
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reasons in writting, in the interest of justice, proceed
with the trial in the like manner and w1th like effect
as if he was present, under this Sanbita and pronounce

the Judgment. "

Arrest

Ss.40 and 41A of Cr.P.C. merged as S. 35 BNSS.
In case of arrest by a private person, the produetion of
such arrested person within six hours before a police

officer or to be taken to the nearest police station is

mandated— S. 40

The prowiso giving safeguards for women arrestees
under subsection (1) of Section 43 of BNSS
correspondmg to Section 46 of CrPC has been
expanded Now, information regarding such woman’s

arrest needs to be given to her relatives or friends.

Another such safeguard for anyone who is arrested

pursuant to a warrant outsrde the Jurrsdlctron where
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warrant was issued, is the addition of subsection (2) to
Section 82 of BNSS corresponding to Section 80 of
CrPC. By this change, information about such arrested
person needs to be given to authorities in the district
where the person usually resides. A good change has
been brought by addrng a proviso to Section 190(1) of]
BNSS correspondlng to Section 170(1) of CrPC. Now,
if after completion of investigation but before
submission of police report, the police are not
mandated to arrest an accused simply to secure his
appearance before a judicial magistrate. This change
seems to be in line with the landmark wverdict of the

Hon’ble Supreme Court of India in Satendér Kumar
Antil ws CBI, (2022) 10 SCC 51.

After an arrest is made, any offensive weapons

found on the person of‘ the arrested person have to be

seized 1mmed1ately and submit the same before the
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Court or the officer before whom the arrested person is

to produced :

BNSS also does away with an obsolete prowvision
‘i.e., Section 153 of CrPC where police were granted
power to enter and search any place without a warrant
to inspect or search for accuracy of weights and
measuring instruments. It also broadens the scope of
police powers in property seizure by including
immowable properties. Apart from these changes, there
are certain other noteworthy additons and modifications
made in the existing Cr.P.C. 1973 with the introduction

of the Bharatiya Nagarika Suraksha Sanhita, 2023.
| |
An‘ importan safeguard has beeen prowided for by

the addition of Section 105 the BNSS wherein police

conducting search under section 185 (erstwhile section
| |

165 of CrPC) are mandated to record the proceeding of

|
such search electronically and forward the same to the
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concerned magistrate. This would ensure that no
excesses are carrie(i out while search operations are
conciucted by the police. Similarly copies of any
recorcLs mad Aurmg such search unéer Section 185 of
BNSS now need to be sent to the concerned maglstrate

within 48 hours as per Section 185(5). Earlier, no such

-
time limit was prowided.

The new law %ivqes authority to any police officer
to request a medical examination of the accused
irrespective  of their lewel which was, under the

provision of Cr.P.C., given only to a Sub-Inspector

level police officer.
Signature anc‘ finger impressions:

The CrPC empowers a Magistrate to or&er any

person to prowide specimen signature or handwriting.

The BNSS expands this to mclucl finger

impressions ancL vwoice samples. It allows these samples




14

to be collected from a person who has not been

arresteck.

The BNSS permits the use of handcuffs in warious
cases, incluciing organized crime, which contra&icts

derectives laid down by the Hon’ble Supreme Court.

o
Section 2 of the BNSS has been expanded with

the introAuction of new Aeﬁnitions such as ’Auckio—
ViJeO Electronic Means’, ’bail’, ’bail boncL’, ’bonJ’,

ancl ‘electronic communication’.
Bail:

The CrPC provdcies for bail for an accusecl who
has been detained for half the maximum imprisonment

for the offence.

The BNSS denies this facility for anyone facing
multiple charges. As many cases involwe charges under

multiple sections, this may limit such bail.







