










  Victim Law and Gender Sensitization- Gender 

Barrier in Accessing Justice. 

Compensation Law- Scope of Inquiry with discussion on 

recent case laws 
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 Brief  Relevant 

Paragraph
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01.   XYZ Vs.  State of 

Chhattisgarh through the 

Secretary, Home 

department and Another   

2020 SCC Online Chh 

161, (2020) 214 AIC 355  

  Rape victim is entitled for 

compensation under S. 357A of 

CrPC r/w S. 33(8) of POCSO 

Act   

Guidelines on  the Chhattisgarh 

Victim Compensation Scheme, 

2011 enacted under Section 

357A of the Code and the 

Schedule attached with the 

Scheme to award the 

compensation to the victim is 

explained  

12,13,18, 

21-24 

 

02.   Ankush Shivaji Gaikwad 

v. State of Maharashtra, 

(2013) 6 SCC 770, 

  Award to Compensation to the 

victim of crime or their 

dependants under sec 357 CrPC 

Mandatory Duty of Criminal 

Court to apply its mind in 

question of awarding 

Compensation in every case. 

Power is not ancillary to other 

sentence but in addition thereto. 

Use of word “May” in S.357 

held does not mean that court 

need not consider applicability of 

S.357 in every Criminal case.  

Very object of S.357 would be 

defeated if courts choose to 

ignore s.357 and do not apply 

28, 33-47, 

49-55,61 

 



their mind to question of 

compensation    

The schemes specify maximum 

limit of compensation and 

subject to maximum limit, the 

discretion to decide the quantum 

has been left with the 

State/District Legal Authorities. 

It has been brought to our notice 

that even though almost a period 

of five years has expired since 

the  enactment of Section 357-A, 

the award of compensation has 

not become a rule and interim 

compensation, which is very 

important, is not being granted 

by the courts. It has also been 

pointed out that the upper limit 

of compensation fixed by some 

of the States is arbitrarily low 

and is not in keeping with the 

object of the legislation. 

03. Suresh v. State of 

Haryana, (2015) 2 SCC 

227  

 Special Court upon receipt of 

information as to commission of 

any offence under the Act by 

registration of FIR shall on his 

own or on the application of the 

victim make enquiry as to the 

immediate needs of the child for 

relief or rehabilitation and upon 

giving an opportunity of hearing 

to the State and other affected 

parties including the victim pass 

appropriate order for interim 

compensation and/or 

rehabilitation of the child. In 

conclusion of proceeding,  

14-19  



The interim/final compensation 

shall be paid either from the 

Victim Compensation Fund or 

any other special scheme/fund 

established under section 357-A 

of the Code or any other law for 

the time beingin force through 

the State Legal Services 

Authorities or the District 

Services Authority in whose 

hands 

the Fund is entrusted. If the 

Court declines to pass interim or 

final compensation in the instant 

case it shall record its reasons for 

not doing so. The interim 

compensation, so paid, shall be 

adjusted with final 

compensation, if any, awarded 

by the Special Court in 

conclusion of trial in terms of 

section 33 (8) of the Act. 

04. Nipun Saxena v. Union 

of India, (2019) 2 SCC 

703 

No Person can print or publish in 

print, electronic, social media etc 

the name of the victim being 

identified and which should 

make her identity known to 

public at large.  

Disclosure of name of child to 

make the child a symbol of 

protest cannot normally be 

treated to be in the interest of the 

child.  

Disclosure of name and identity 

of victim applies even to dead 

victims  

9-12,34, 

35 

 



05. Hari Singh v. Sukhbir 

Singh, (1988) 4 SCC 551 

 While the award or refusal of 

compensation in a particular case 

may be within the Court's 

discretion, there exists a 

mandatory duty on the Court to 

apply its mind to the question in 

every criminal case. Application 

of mind to the question is best 

disclosed by recording reasons 

for awarding/refusing 

compensation.  

Capacity of the accused to pay 

which constitutes an important 

aspect of any order under Section 

357 of the Code of Criminal 

Procedure would involve a 

certain enquiry albeit summary 

unless of course the facts as 

merging in the course of the trial 

are so clear that the court 

considers it unnecessary to do so. 

Such an enquiry can precede an 

order on sentence to enable the 

court to take a view, both on the 

question of sentence and 

compensation that it may in its 

wisdom decide to award to the 

victim or his/her family. 

10-16  

06. Bijoy alias Guddu Das v. 

State of West Bengal, 

2017 Cri LJ 3893 

directives are issued to the 

investigating agencies, 

prosecutors and the Special 

Courts so that the aforesaid 

provisions of law are followed in 

letter and spirit and fundamental 

right of dignity of a child victim 

and other basic human rights are 

preserved 

32-36, 40  



07. Laxmi Vs Union of India 

and Others (2014) 4 SCC 

427  

Guideline for Compensation to 

victim of Acid Attack uniform 

compensation of Rs. 3 Lakhs 

should be paid by  State/UTs to 

victim of acid attack , Rs.1 Lakh 

should be paid immediately 

within 15 days, remaining Rs.2 

Lakhs should be paid within 2 

months as expeditiously  as 

possible 

Authorities directed to give wide 

publicity to said directions.  

9-15  

08. Aparna Bhat and Others  

Vs. State of Madhya 

Pradesh and Another2021 

SCC OnLine SC 230 

Certain  Guideline were issued  

for granting the bail specially in 

case of  crime against women. 

The National Judicial Academy 

is  requested to devise, speedily, 

the necessary inputs which have 

to be made part of the training of 

young judges, as well as form 

part of judges' continuing 

education with respect to gender 

sensitization, with adequate 

awareness programs regarding 

stereotyping and unconscious 

biases that can creep into judicial 

reasoning 

To achieve the goal of gender 

justice, it is imperative that 

judicial officers, judges, and 

members of the bar are made 

aware of gender prejudices that 

hinder justice. 

The foremost aspect to facilitate 

a gender sensitive approach, is to 

train judges to exercise their 

discretion and avoid the use of 

19-25, 

38-52 

 



gender based stereotypes while 

deciding cases pertaining to 

sexual offences. Secondly, 

Judges should have sensitivity to 

the concerns of the survivor of 

sexual offences. 

09. Vishaka and Others Vs. 

State of Rajasthan & 

Others  (1997) 6 SCC 241 

Rights of working women 

include right to work with 

dignity and right against sexual 

harassment in work place  

Each incident of sexual 

harassment of women at 

workplace result in violation of 

the fundamental right of “Gender 

Equality” and the Right to life 

and liberty. The meaning and 

content of the fundamental right 

guaranteed in the constitution of 

India of sufficient amplitude to 

encompass all the facets of 

gender equality including 

prevention of sexual harassment 

or abuse. 

Guideline for protection rights of 

the working women at their 

workplace issued.  

3,14,17   

10.   Bhawan Singh & Others 

Vs. State of Chhattisgarh 

CRA No.1607 of 2015 

(DOJ 11.05.2022)  

 The Appellate Court while 

considering an application filed 

under Section 389 of Cr.P.C. for 

suspension of sentence and grant 

of bail is empowered to suspend 

the substantive jail sentence of a 

convicted person, for the reasons 

to be recorded in the order, 

pending final disposal of the 

criminal appeal filed by him, and 

9, 10,11  



if he is in confinement, he be 

released on bail or on his own 

bond (personal bond). 

11. Balraj Vs. State of U.P 

(1994) 4 SCC 29 

Power to award compensation 

not ancillary to other sentences 

but in addition thereto  

11,12  

12. Saheli, A women’s 

Resources centre through 

Mrs. Nalini Bhanot & 

others Vs. Commissioner 

of Police Delhi Police 

Headquarter and others 

(1990) 1 SCC 422 

State liable for tortious act 

committed by its agency. Child 

done to death on account of 

beating and assault by police 

acting in violation and excess of 

power vested in them, mother of 

the child entitled to exemplary 

compensation.  

11,15  

13. Bodhisattwa Gautam Vs. 

Subhra Chakarborty (MS), 

(1996) 1 SCC 490  

Award of interim compensation 

during pendency of the 

proceeding under court has 

jurisdiction to award interim 

compensation to victim. 

Offence of rape is against the 

dignity of women violation of 

right to life which includes right 

to live with human dignity  

Offence of rape is crime against 

the entire society plight of rape 

victims in the present legal 

system despite making the rule 

of corroboration of prosecutrix 

not always necessary and 

introduction of sec 114A 

Evidence Act highlighted   

8,9,10,18-

20., 

 

14. Akash Chandrakar and 

Another Vs. State of 

Chhattisgarh Criminal 

Appeal No.101 of 2021 

DOJ 19.02.2022 

In an appeal filed by the accused 

convicted for offence under 

Section 6 read with Section 17 of 

the POCSO Act while hearing 

the application for suspension of 

20-22  



 

 

sentence and grant of bail under 

Section 389(1) of the CrPC, 

notice to the victim / 

complainant / her parents is 

necessary. 
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AFR

HIGH COURT OF CHHATTISGARH, BILASPUR

Criminal Appeal No.101 of 2021

Order reserved on:17/11/2021

Order delivered on: 19/01/2022

1. Akash Chandrakar, S/o Shri Ashok Chandrakar, aged about 23 years,
R/o Village Bemcha, Police Station and District Mahasamund (CG) 

2. Kumari @ Guddi Chandrakar, W/o Manglu, aged about 40 years, R/o
Village Barbaspur, Police Station and District Mahasamund (CG) 

---- Appellants

Versus 

State of Chhattisgarh, Through Station House Officer, Police Station
Mahasamund, District Mahasamund (CG) 

---- Respondent

------------------------------------------------------------------------------------------------------
For Appellants: Mr. C.R. Sahu, Advocate.
For Respondent / State: - 

Mr. Ravish Verma, Government Advocate.
Amicus Curiae: Mr. Ashish Surana, Advocate.
------------------------------------------------------------------------------------------------------

Hon'ble Shri Justice Sanjay K. Agrawal and 
Hon'ble Shri Justice Arvind Singh Chandel

C.A.V. Order

Sanjay K. Agrawal, J.

1. The short question that has cropped up for consideration would be,

whether for considering an application for suspension of sentence and

grant  of  bail  under  Section  389(1)  of  the  CrPC,  notice  to  the

victim/complainant under the provisions of the Protection of Children

from Sexual Offences Act, 2012 (for short, 'the POCSO Act') would be

necessary as appellant NO.1 has been convicted for offence under

Section 6 of the POCSO Act and appellant No.2 has been convicted

for offence under Section 6 read with Section 17 of the POCSO Act in
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addition to their  conviction for  offences under the provisions of  the

Indian Penal Code.

2. In this appeal preferred under Section 374(2) of the CrPC, application

for  suspension  of  their  substantive  jail  sentence  has  also  been

preferred by the appellants/accused for suspension of their sentences

for  offences under  the  provisions  of  the IPC as well  as  under  the

provisions of the POCSO Act. 

3. Mr.  Ashish  Surana,  learned  Amicus  Curiae,  would  submit  that  by

Amendment  Act  No.5 of  2009 and by virtue of  the POCSO Rules,

2007, the right created in favour of the victim has to be given fullest

effect to and interest of the victim/ informant/ complainant has to be

protected  post  trial  proceedings  also  and  that  would  extend  while

hearing the application for suspension of  sentence as ultimately by

suspending  the  substantive  jail  sentence  awarded,  bail  has  to  be

granted which would be covered within the meaning of sub-rule (15) of

Rule 4 of the POCSO Rules, 2020.  He would further submit that in

the matter of Aparna Bhat and others v. State of Madhya Pradesh and

another1 while setting aside the imposition of certain bail conditions in

a case involving sexual offence against woman, the Supreme Court

has  held  that  in  case  bail  is  granted  the  complainant  should

immediately be informed that the accused has been granted bail and

copy of the bail order be made over to him/her within two days, as

such,  notice  of  the  application  for  suspension  of  sentence  in  any

criminal appeal has to be served to the victim/complainant, so that he/

she may have a say on the application for suspension of sentence, in

which  ultimately  by  suspending  sentence  the  accused  has  to  be

1 2021 SCC OnLine SC 230
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enlarged on bail in pending criminal appeal, therefore, notice to the

complainant/victim would be absolutely necessary before considering

the application for suspension of sentence. 

4. We have heard learned counsel appearing for the parties as well as

the  amicus  curiae and given our  thoughtful  consideration  and also

went through the records with utmost circumspection. 

5. As noticed above, the short question would be, whether notice to the

victim/complainant  of  offence  under  the  POCSO  Act  would  be

necessary  while  considering  the  application  for  suspension  of

sentence  preferred  under  Section  389(1)  of  the  CrPC  in  pending

criminal  appeal  against  conviction  of  the  appellants  /  accused

persons.  

6. At this stage, it would be necessary to notice brief history relating to

evolution of victim's right as the State has ultimate control over the

investigation and conduct of criminal proceedings during trial. Earlier

the  right  of  victim  was  not  recognized  appropriately  having  no

participation in adjudication process. The Supreme Court in the matter

of  Rattan Singh v. State of Punjab2 pointed out the deficiency in the

system wherein  the  right  of  victim has not  been recognized at  all.

Thereafter the Law Commission of India in its 154th report in Chapter

XV on Victimology made several recommendations on compensation

to the victim and again the Committee on Reforms of Criminal Justice

System was constituted by the Government of India and ultimately, the

Malimath Committee report made several recommendations relating

to participation of victim in trial, impleadment of victim in trial as party

2 (1979) 4 SCC 719
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and representation through Advocate and the report of the Law Commi

sion  and  the  recommendations  of  the  Committee  made  there

n is one of the cause leading to passing of the Code of Criminal Proce

ure  (Amendment)  Act,  2008  which  came  into  force  w.e.f  31.12

2009.

7. In the unamended Code of Criminal Procedure, 1861, there was no

right to appeal against the order of acquittal.  The Code of Criminal

Procedure,  1898 provided unconditional  right  to  appeal  against  the

order of acquittal enabling the State to direct the Public Prosecutor to

present an appeal to the High Court from the order of acquittal passed

by  any  Court.  However,  the  Code  of  Criminal  Procedure,  1973

inserted  Section  378(3)  requiring  to  seek  leave  for  filing  appeal

against the order of acquittal and now unconditional right to appeal

has been given to the victim by virtue of proviso to Section 372 of the

CrPC.

8. The Code of Criminal Procedure was amended vide Code of Criminal

Procedure (Amendment) Act No. 5 of 2009. The statement of objects

and reasons of the Amendment Act reads as under:-

“Statement of Objects and Reasons.-

The  need  to  amend  the  Code  of  Criminal  Procedure,
1973.......

2..........At  present,  the victims are the worst  sufferers  in a
crime  and  they  don't  have  much  role  in  the  Court
proceedings.  They  need  to  be  given  certain  rights  and
compensation, so that there is no distortion of  the criminal
justice system.”

9. Section 2(wa) of the CrPC defines “victim” which states as under:-

“2.(wa) “victim” means a person who has suffered any loss or
injury caused by reason of  the act  or  omission for which the
accused person has been charged and the expression “victim”
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includes his or her guardian or legal heir;”. 

Section  24(8)  has  also  been  inserted  in  the  Code  of  Criminal

Procedure  by  the  Amendment  Act  No.5  of  2009.  Proviso  to  sub-

section (8) of Section 24 of the CrPC provides as under:-

“24(8) xxx xxx xxx

    Provided that the Court may permit the victim to engage
an advocate of his choice to assist the prosecution under this
sub-section.”

10. As such, by virtue of proviso to Section 24(8) of the CrPC, the victim

can seek permission of the Court to engage an Advocate of his/her

choice to assist the prosecution. This provision has been inserted for

protection  of  right  of  the  victim  in  trial  by  making  appropriate

amendment in Section 24 of the CrPC and keeping in view that the

victim is the worst sufferer of the crime and he/she would be involved

in adjudication of criminal trial. 

11. The Supreme Court in the matter of Sandeep Kumar Bafna v. State of

Maharashtra3 has recognized the right of the complainant/informant in

the following words:-

“32.....The complainant or informant or aggrieved party may,
however, be heard at a crucial and critical juncture of the trial
so that his interests in the prosecution are not prejudiced or
jeoparadised. It seems to us that constant or even frequent
interference in the prosecution should not be encouraged as
it  will  have  a  deleterious  impact  on  its  impartiality.  If  the
Magistrate or Sessions Judge harbours the opinion that the
prosecution is likely to fail, prudence would prompt that the
complainant  or  informant  or  aggrieved  party  be  given  an
informal hearing.”

12. Thus,  in  view  of  the  aforesaid  principle  of  law  laid  down  by  the

Supreme Court in Sandeep Kumar Bafna (supra), if any adverse order

in  any  criminal  proceeding  is  going  to  be  passed  against  the

3 (2015) 3 SCC (Cri.) 558 
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prosecution,  it  is  in  the  interest  of  justice  to  hear  the   informant/

complainant in assistance of the prosecution. 

13. The  question  is  requirement  of  notice  to  the  victim/informant/

complainant  under  the  Act  of  2012  which  came  into  force  w.e.f.

14.11.2012, The POCSO Act makes special provision for sexual crime

against children and Sections 23, 24(5) and 33(7) of the POCSO Act

2012  ensure  protection  of  the  victim.  The  Central  Government  in

exercise of the powers conferred by sub-section (1) read with clauses

(a)  to  (d)  of  sub-section (2)  of  Section 45 of  the POCSO Act  has

framed  rules  known  as  the  Protection  of  Children  from  Sexual

Offences Rules,  2020 of  which sub-rule (15) of  Rule 4 is pertinent

which states as under:-

“(15)  The  information  to  be  provided  by  the  SJPU,  local
police,  or  support  person,  to  the  child  and  his  parents  or
guardian or  other  person in  whom the child has trust  and
confidence, includes but is not limited to the following:-

(i) the availability of public and private emergency and crises
services;

(ii) the procedural steps involved in a criminal prosecution;

(iii) the availability of victims' compensation benefits;

(iv) the status of the investigation of the crime, to the extent it
is appropriate to inform the victim and to the extent that it will
not interfere with the investigation;

(v) the arrest of a suspected offender;

(vi) the filing of charges against a suspected offender;

(vii) the schedule of court proceedings that the child is either
required to attend or is entitled to attend;

(viii)  the bail,  release or detention status of  an offender or
suspected offender;

(ix) the rendering of a verdict after trial; and
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(x) the sentence imposed on an offender.”

14. A careful perusal of the aforesaid rule would show that victim/child and

his/her parents or guardian or other person in whom the child has trust

and  confidence,  is  entitled  for  the  notice  of  the  bail,  release  or

detention status of an offender or suspected offender as a matter of

right and that can be done only if the victim/child or his/her parents or

guardian or other person in whom the child has trust and confidence,

such an information has to be provided by Special Juvenile Police Unit

/ local police / support person. In the considered opinion  of this Court,

the object of the rule above-stated can be achieved competently by

giving  prior  notice  by  the  Court  while  hearing  the  application  for

suspension of sentence filed by the accused, who has been convicted

for  offence  under  the  POCSO  Act,  to  the  child/victim/  child's

parents/guardian/other  person  in  whom  the  child  has  trust  and

confidence. 

15. Section 39 of  the POCSO Act  provides guidelines for child to take

assistance of experts, etc., which states as under:-

“39. Guidelines for child to take assistance of experts, etc.-
Subject  to such rules as may be made in this behalf,  the
State  Government  shall  prepare  guidelines  for  use  of
nongovernmental  organisations,  professionals  and  experts
or  persons  having  knowledge  of  psychology,  social  work,
physical health, mental health and child development to be
associated  with  the  pre-trial  and  trial  stage  to  assist  the
child.”

16. In exercise of the powers conferred under Section 39 of the POCSO

Act, the Ministry of Women and Child Development, Government of

India, has issued Model Guidelines of which Guideline 2.2 is relevant

to the present context which is reproduced herein-below:-

“2.2. At trial
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(i)  Children  have  the  right  to  be  heard  in  any  judicial  and
administrative proceedings affecting them. They must be given
a  reasonable  opportunity  to  express  their  views  all  matters
affecting him and these must be taken into account. He should
also be allowed to provide initial and further information, views
or evidence during the proceedings.

(ii)  Children  have the  right  to  information  about  the  case in
which they are involved, including information on the progress
and outcome of that case, unless the lawyer considers that it
would be contrary to the welfare and best interests of the child.
It would be best if the lawyer coordinates with other persons or
agencies  concerned  with  the  child's  welfare,  such  as  the
support person, so that this information is conveyed in the most
effective manner. Victims should receive the most appropriate
information on the proceedings from all their representatives,
and the assistance of a support person appointed under Rule
4(7) most often constitutes the best practice in ensuring that full
information is conveyed to the victim.

Such information would include:

(a) Charges brought against the accused or, if none, the stay of
the proceedings against him;

(b) The progress and results of the investigation;

(c) The progress of the case;

(d) The status of the accused, including his/her bail, temporary
release, parole or pardon, escape, absconding from justice or
death;

(e) The available evidence;

(f) The child's role in the proceedings;

(g)  The child's  right  to  express  their  views and concerns  in
relation to the proceedings;

(h) The scheduling of the case;

(i)  All  decisions,  or,  at  least  those  decisions  affecting  their
interests;

(j)  Their  right  to  challenge  or  appeal  decisions  and  the
modalities of such appeal;

(k) The status of convicted offenders and the enforcement of
their  sentence,  including  their  possible  release,  transfer,
escape or death.”
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17. A careful  perusal  of  the  aforesaid  guidelines  would  show that  the

victim has been held entitled to receive most appropriate information

of  the proceedings which would  include the  status  of  the accused

including his/her  bail,  temporary  release parole  or  pardon,  escape,

absconding from justice etc..  As such, the victim is entitled to have full

information with regard to hearing an application for grant of bail filed

by the accused and children have the right to be heard in any judicial

and administrative proceedings affecting them. 

18. The  guidelines  issued  by  the  Ministry  of  Women  and  Child

Development, Government of India under Section 39 of the POCSO

Act clearly provide that the victim is entitled for full  information with

regard to the status of bail application of an accused who is being

prosecuted on the report made on his/her behalf. 

19. Thus, from the aforesaid discussion, we are of the considered opinion

that though the POCSO Act does not provide for issuance of notice to

the victim or his parents or guardian at the time of consideration of

application for suspension of sentence of the accused/appellant who

has  preferred  an  appeal  and  who  has  been  convicted  for  offence

under the provisions of the POCSO Act, but by virtue of sub-rule (15)

of Rule 4 of the Rules of 2020 and by virtue of the guidelines issued

by  the  Central  Government  under  Section  39  of  the  POCSO Act,

issuance of prior notice to the victim/ complainant or his/her parents or

guardian/informant  would  be  absolutely  necessary  in  the  ends  of

justice  before  hearing  the  application  for  suspension  of  sentence

preferred under Section 389(1) of the CrPC in pending criminal appeal

by convicted person and if the sentence awarded to the accused is
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suspended, he has to be released on bail  on terms and conditions

imposed by that Court, as such, for suspension of sentence and grant

of  bail  under  Section  389  of  the  CrPC  proceeding,  the  victim/

complainant  or  his/her parents would be entitled for  prior  notice of

hearing of that application. 

20. The  Supreme  Court  in  Aparna  Bhat (supra)  while  considering  the

untenable conditions imposed by the High Court while granting bail in

the case involving sexual offence against woman has laid down the

following parameters including that the fact of grant of bail should be

informed to the complainant immediately and copy of the bail order

made over to him/her within two days. Para 44 of the report states as

under:-

“44. Having regard to the foregoing discussion, it is hereby
directed that henceforth:

(a)  Bail  conditions  should  not  mandate,  require  or  permit
contact  between  the  accused  and  the  victim.  Such
conditions should seek to protect the complainant from any
further harassment by the accused;

(b)  Where circumstances exit  for  the court  to  believe that
there might be a potential threat of harassment of the victim,
or  upon  apprehension  expressed,  after  calling  for  reports
from the police, the nature of protection shall be separately
considered  and  appropriate  order  made,  in  addition  to  a
direction to the accused not to make any contact with the
victim;

(c) In all cases where bail is granted, the complainant should
immediately be informed that the accused has been granted
bail and copy of the bail order made over to him/her within
two days;

(d)  Bail  conditions  and  orders  should  avoid  reflecting
stereotypical or patriarchal notions about women and their
place in society, and must strictly be in accordance with the
requirements of the Cr.PC. In order words, discussion about
the  dress,  behavior,  or  past  “conduct”  or  “morals”  of  the
prosecutrix, should not enter the verdict granting bail;

(e)  The  courts  while  adjudicating  cases  involving  gender
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related crimes, should not suggest or entertain any notions
(or encourage any steps) towards compromises between the
prosecutrix  and  the  accused  to  get  married,  suggest  or
mandate mediation between the accused and the survivor,
or any form of compromise as it is beyond their powers and
jurisdiction;

(f) Sensitivity should be displayed at all times by judges, who
should  ensure  that  there  is  no  traumatization  of  the
prosecutrix, during the proceedings, or anything said during
the arguments, and 

(g) Judges especially should not use any words, spoken or
written, that would undermine or shake the confidence of the
survivor in the fairness or impartially of the court.”

21. The  Calcutta  High  Court  In  the  Matter  of  :  Ganesh  Das4 while

considering the question where the victim is a necessary party to an

appeal preferred under Section 374 of the CrPC from conviction, who

has been convicted also under the provisions of the POCSO Act, has

held that though the victim is not a necessary party to the Criminal

Appeal  from  conviction  for  offences  against  woman  or  child,

punishable  under  provisions  of  the  IPC or  POCSO Act,  but  if  the

appellate Court deems it necessary to provide further assistance to

secure the interest of the victim and directed as under:-

“26.  iii)  The  procedure  to  be  adopted  in  all  such  appeals
would be to deal with those appeals without insisting on the
impleadment of the victim. In cases where, over and above
the  assistance  of  the  Public  Prosecutor  representing  the
State,  the  appellate  court  deems  it  necessary  to  provide
further assistance to secure the interest of the victim through
legal  aid,  the  HCLSC  or  the  DLSA  concerned  may  be
required  to  provide  assistance  through  an  empanelled  or
other  advocate  as may be  decided by  the  HCLSC or  the
DLSA concerned. However, even in such cases, it shall be
insisted by the Court that the principles relating to protection
of dignity and privacy and modality of ensuring those values,
as delineated above, are scrupulously adhered to.” 

22. Thus, from the aforesaid legal analysis and following the provisions

contained in sub-rule (15) of Rule 4 of the Rules 2020 as well as the

4 2021 SCC OnLine Cal 1422
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guidelines  issued  by  the  Central  Government  in  exercise  of  the

powers conferred under Section 39 of the POCSO Act and following

the decision of the Supreme Court in Aparna Bhat (supra), we are of

the considered opinion that notice either to the victim or one of his/her

parents or guardian/informant or support person in whom the child has

trust  and confidence would be absolutely necessary in the ends of

justice while hearing and considering the application for suspension of

sentence  in  pending  appeal  preferred  by  the  appellant/accused

convicted  under  the  offences  against  woman  or  child  punishable

under the provisions of the POCSO Act. However, in such cases, it

shall be insisted by the Court that the principles relating to protection

of  dignity  and  privacy  and  modality  of  ensuring  those  values,  as

delineated by their Lordships of the Supreme Court in the matter of

Nipun  Saxena  and  another  v.  Union  of  India  and  others5,  are

scrupulously adhered to and followed religiously. 

23. Accordingly, it is directed that notice of the application for suspension

of sentence be also issued to the victim or one of his/her parents or

guardian or informant and it should be served on the address provided

by  the  State  Counsel.   To  secure  the  interest  of  victim,  legal

assistance may be provided by DLSA or SALSA or High Court Legal

Services Committee, as the case may be, through their empanelled

Advocate etc..

24. The  aforesaid  question  is  answered  accordingly.  This  court

appreciates the valuable assistance rendered by Mr. Ashish Surana

on short notice as amicus. 

5   (2019) 2 SCC 703
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25. List  the  matter  on  4-3-2022  for  hearing  on  the  application  for

suspension of sentence and grant of bail and another IA.

 Sd/-  Sd/-
(Sanjay K. Agrawal)             (Arvind Singh Chandel)

Judge                             Judge  

B/-  
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HIGH COURT OF CHHATTISGARH, BILASPUR

Criminal Appeal No.101 of 2021

Akash Chandrakar and another 

Versus 

State of Chhattisgarh

Head Note

In an appeal filed by the accused convicted for offence under Section 6 read

with  Section  17  of  the  POCSO  Act  while  hearing  the  application  for

suspension of sentence and grant of bail under Section 389(1) of the CrPC,

notice to the victim / complainant / her parents is necessary.  
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In the High Court of Calcutta
Criminal Appellte Jurisdiction

Appellate Side
(BEFORE JOYMALYA BAGCHI, J.)

Bijoy @ Guddu Das
v.

The State of West Bengal
C.R.A. 663 of 2016 and CRAN 4926 of 2016

Decided on March 2, 2017, [Heard on : 7.2.2017, 15.2.2017, 23.2.2017 & 
2.3.2017]

For the Appellant : Mr. Asimes Goswami
Ms. Paulomi Banerjee Ms. Priyanka Dutta
For the State : Mr. Kishore Dutta, Advocate General
Mr. Saswata Gopal Mukherjee, P.P.
Mr. Ayan Bose Mr. Saryati Datta

The Judgment of the Court was delivered by
JOYMALYA BAGCHI, J.:— The appeal is directed against the judgment and order 

dated July 26, 2016 and July 27, 2016 passed by the Learned Additional District & 
Sessions Judge, 2  Court, Krishanagar, Nadia in Sessions Trial No. II(XII) of 2015 
corresponding to Sessions Case No. 04(09) of 2015 convicting the appellant for 
commission of offence punishable under Section 8 of the Protection of Children from 
Sexual Offences Act, 2012 and sentencing him to suffer rigorous imprisonment for 5 
years and to pay a fine of Rs. 5,000/- in default to undergo further rigorous 
imprisonment for three months more has been assailed. 

2. Prosecution case, as alleged, against the appellant is to the effect that on 
07.09.2015 at about 6.30 P.M., the mother of the victim asked her to fetch water from 
the tube well of a nearby school. When she had gone to fetch water, the appellant 
caught the victim from the rear and dragged her behind the school building and 
touched her private parts. When the victim raised objection and started screaming, 
the appellant threatened her for dire consequences and fled away. 

3. On the written complaint of the mother of the victim, Taherpur P.S. Case No. 
159/15 dated 17.09.2015 under section 8 of the Protection of Children from Sexual 
Offences Act was registered for investigation. In conclusion of investigation charge-
sheet was filed under the aforesaid provision of law. Charge was framed against the 
appellant and the same was read over and explained to him. He pleaded not guilty and 
claimed to be tried. 

4. In the course of trial, the prosecution examined as many as 17 witnesses to 
prove its case. The defence of the appellant was one of innocence and false 
implication. In conclusion of trial, the trial Court convicted and sentenced the 
appellant, as aforesaid. 

5. Ms. Banerjee, learned counsel for the appellant submits that prosecution case 
has not been proved beyond reasonable doubt. There is no explanation as to why the 
victim was sent to collect water from the tube well in a nearby school, although 
evidence has come on record that there is a tube well in their house. There is 
contradiction in the manner in which the victim was subjected to sexual assault. While 
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the victim and her parents deposed that the appellant touched her private parts, the 
medical officer, P.W.7 deposed that the victim stated that she was touched in the 
thigh and other witnesses deposed that the victim told them that the appellant had 
pulled her hand. Accordingly, she prayed for acquittal in the instant case. 

6. On the other hand, Mr. Bose, learned counsel for the State, submits that the 
evidence on record is clear and consistent and established the ingredients of the 
alleged offence. Minor contradictions as to the part of the body of the victim which the 
appellant had touched would not erode the consistent evidence of the prosecution 
witnesses that the appellant took away the victim while she was collecting water from 
the tube well and touched her in an indecent manner. The evidence of the victim and 
her relations are corroborated by the independent witnesses including the doctor in 
that regard. Accordingly, he prayed for dismissal of the appeal. 

7. P.W.1. is the victim in the instant case. She deposed that she is eleven years of 
age and is reading in Class VII. The incident took place on 17  September, 2015 at 
about 6.30/7 P.M. when she had gone to fetch water and the appellant asked her for 
water. After taking water, the appellant started tickling her legs and thereafter he 
pulled her frock. At that time her brother was also present. The appellant directed her 
brother to leave the place but her brother refused to do so. Then he gaged her mouth 
and took her behind the school and threatened her that she would be killed and 
thereafter touched her vagina over her undergarment. Thereafter he released her. She 
narrated the incident to her mother. Her mother lodged a written complaint at 
Taherpur P.S. She was medically treated and she was also stated the incident to the 
learned Magistrate. 

8. In cross-examination, she stated that there was a tube well in her house. They 
took water from the said tube well. There is distance between the house of the 
appellant and her house is a 5 minute walk. Her father and that of the appellant are 
close friends. The good relationship turned bitter after the incident. Prior to the 
incident they were on visited terms. She denied that she was tutored by her parents. 

9. P.W.2, is the mother of the victim. She deposed that the incident took place 
around 5/6 months ago at about 6/6.30 P.M. She heard the incident from her 
daughter. At the time her daughter and her son had gone to fetch water and were 
engaging in pouring water from the tap when the appellant wanted water from her 
daughter. When her daughter provided water, appellant drank the water and then 
started tickling her daughter's leg. Thereafter he put off her frock from the rear. At 
that time her son was present. He gagged her daughter's face and took her behind the 
school. When she tried to shout, appellant threatened her daughter that she would be 
killed and thereafter touched her vagina. She went to the police station and as per her 
dictation one Dilip Sarkar scribed the written complaint. She put her signature thereon 
(Ext.2). 

10. P.W.3, the father of the victim corroborated the evidence of P.W. 1 and 2. 
11. P.W. 4, is the brother of the victim. About four months ago the incident took 

place. At that time he and his elder sister had gone to fetch water from a tap situated 
near their school. The appellant wanted water from him and her sister provided him 
water. Then appellant asked him to leave the place and started tickling the leg of his 
sister. Thereafter his sister was taken behind the school and threatened not to shout. 
Then he went to call his mother and his sister was discharged from the clutches of the 
appellant. He identified the appellant. 

12. In cross-examination, he told that the tap is situated in the school campus and 
near the tap the house of Pakhi is situated. 

13. P.W.5, Monila Dey, is a neighbor of the victim. She deposed that about 8/9 
months at about 5 P.M. the incident occurred under the neem tree situated in their 
village. There is a tube well near the neem tree. He saw the appellant was standing 
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near the tube well and heard from the victim that the appellant touched her body and 
had pulled her wearing apparel. He identified the appellant. 

14. P.W.6, is the uncle of the victim. He heard the incident from P.W.1 and 4 and 
has corroborated their evidence. 

15. P.W.7, Sudhir Ranjan Sarkar is the doctor. He examined the victim on 
8.9.2015. The victim stated to him that she was taken near the school at 6.30 P.M. by 
the appellant and the appellant had kept his hand on her thigh. On examination, he 
found that hymen was intact. He proved the injury report (Ext.3). 

16. P.W.8, Ashish Das, received written complaint from P.W.2 and drew up the 
formal FIR (Ext. 4) after making necessary endorsement there (Ext.2/1). 

17. P.W.9, P.W.10, P.W.11, P.W.12 & P.W.13 are the people of the locality. They 
deposed that the appellant had taken the victim behind the school and touched her 
body. 

18. P.W.14, Swadesh Garai, is the doctor who examined the appellant and found 
him potent for sexual intercourse. He proved his report (Ext.5). 

19. P.W.15, Dilip Sarkar, is the scribe of the first information report. He proved the 
written complaint (Exht.2/2). 

20. P.W.16, A.S.I. Lalita Sarka, recorded the statement of the victim. 
21. P.W.17, Prabin Kumar Sarkar, is the investigating officer of the case. He 

prepared rough sketch may (Ext.6). He recorded the statement of all the witnesses 
and the statement under Section 161 Cr.P.C. Statement of the victim was recorded 
before the Magistrate under section 164 Cr.P.C. He arrested the appellant and 
obtained his potency report (Ext.7). He obtained original birth certificate of the victim 
and it handed over to P.W.2 on execution of zimmanama (Ext.8). On completion of 
investigation, he filed charge-sheet. 

22. From the aforesaid evidence on record, it is clear that the victim had been 
accosted by the appellant when she had gone to the tube well to collect water. Tube 
well was situated near her school which is not far away from her residence. She was 
accompanied by P.W.4. It has been argued that no reason is forthcoming as to why 
the victim had gone to the tube well near her school to collect water when there is a 
tube well in her house. 

23. Admittedly, there is a tube well near the school premise and the school premise 
which is situated at a short distance from the house of the victim and the appellant. 
The evidence of the victim, P.W.1, that she had gone to the tube well to collect water 
is not only corroborated by her family members but also by the independent witnesses 
namely P.Ws. 5 & 9 to 13 herein. In view of the consistent ocular version of the 
prosecution witnesses that the victim had gone to the nearby tube well to collect 
water, I am unable to accept the contention of the appellant that the prosecution case 
ought to be disbelieved merely because there is a tube well in the house of the victim. 
Hence, the aforesaid issue raised by the appellant to improbabilise the prosecution 
case appears to be untenable and accordingly fails. 

24. An analysis of the evidence of the prosecution witnesses shows that the version 
of P.W.1 is corroborated not only by her family members namely P.W.2, 3, 4 and 5 but 
also by the independent witnesses that she had been accosted by the appellant when 
she had gone to the tube well to collect water and thereafter had been taken behind 
the school and was indecently touched by the appellant against her will. There is, 
however, some controversy as to whether the appellant had touched her vagina over 
her undergarment or any other part of her body. 

25. I find that P.W.7, the doctor, deposed that P.W.1 and her mother (P.W.2) had 
reported that the appellant had touched her thigh. Other witnesses like P.W.5 and 9 to 
13 claimed that the victim stated that the appellant had forcibly touched her body. 
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However, the consistent evidence of P.W.1 and her parents P.W. 2 and 3 is to the 
effect that the appellant had touched her vagina over her undergarments. It is 
possible that the victim and her parents out of shame and embarrassment had not 
indicated to the doctor or the neighbours that the victim was touched in her private 
parts. However, the consistent evidence of not only the victim and her relations but 
also of the independent witnesses is to the effect that the victim was accosted by the 
appellant and her body was touched in an indecent manner against her will. Section 7 
of the POCSO Act defines sexual assault as follows: 

“7. Sexual Assault.- Whoever, with sexual intent touches the vagina, 
penis, anus or breast of the child or makes the child touch the vagina, penis, 
anus or breast of such person or any other person, or does any other act 
with sexual intent which involves physical contact without penetration is 
said to commit sexual assault.”
26. The scope and ambit of the offence of sexual assault under the aforesaid 

provision does not only extend to touching of the vagina of the victim but also to the 
touching of any part of her body with a sexual intent. 

27. Judging the prosecution case from this perspective, I am of the opinion any 
minor variation in the evidence of the witnesses as to which part of the anatomy of the 
victim was touched would not bring the act of the appellant which was prompted by 
lascivious instincts beyond the culpable bounds of the aforesaid penal provision. Nor 
would such variation improbabilise the very genesis of the prosecution case of physical 
touching of the victim by the appellant with sensual intent which is consistently 
supported by all the witnesses. 

28. Hence, I am of the opinion that the aforesaid evidence on record clearly proves 
the ingredients of the alleged offence and the conviction of the appellant is accordingly 
upheld. 

29. Coming to the issue of sentence, I find that the appellant aged about nineteen 
years and does not have any criminal antecedent. 

30. In the aforesaid factual matrix, I modify the sentence imposed on the appellant 
and direct that the appellant shall suffer rigorous imprisonment for three years and 
shall pay a fine of Rs. 10,000/- in default shall suffer rigorous imprisonment for three 
months more. 

31. Period of detention suffered by the appellant and during investigation, enquiry 
and trial shall be set off from the substantive sentence imposed upon him in terms of 
428 of the Code of Criminal Procedure. 

32. I find that the trial Judge has not addressed himself to the issue of grant of 
compensation to the victim in the instant case. Grant of compensation to a victim in a 
prosecution under the POCSO Act is adumbrated in section 33(8) of the said Act read 
with Rule 7 of the Protection of Children from Sexual Offences Rules, 2012 (hereinafter 
referred to as ‘the Rules’). Section 33(8) of the Act reads as follows:— 

“Section 33(8).-- In appropriate cases, the Special Court may, in addition 
to the punishment, direct payment of such compensation as may be 
prescribed to the child for any physical or mental trauma caused to him or 
for immediate rehabilitation of such child.
33. Rule 7 of the Rules is as under:— 

Rule 7. Compensation.-- (1) The Special Court may, in appropriate cases, 
on its own or on an application filed by or on behalf of the child, pass an 
order for interim compensation to meet the immediate needs of the child 
for relief or rehabilitation at any stage after registration of the First 
Information Report. Such interim compensation paid to the child shall be 
adjusted against the final compensation, if any.

(2) The Special Court may, on its own or on an application filed by or on 
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behalf of the victim, recommend the award of compensation where the 
accused is convicted, or where the case ends in acquittal or discharge, or 
the accused is not traced or identified, and in the opinion of the Special 
Court the child has suffered loss or injury as a result of that offence.

(3) Where the Special Court, under sub-section (8) of Section 33 of the 
Act read with sub-sections (2) and (3) of section 357A of the Code of 
Criminal Procedure, makes a direction for the award of compensation to the 
victim, it shall take into account all relevant factors relating to the loss or 
injury caused to the victim, including the following:—

(i) type of abuse, gravity of the offence and the severity of the mental or 
physical harm or injury suffered by the child;

(ii) the expenditure incurred or likely to be incurred on his medical 
treatment for physical and/or mental health;

(iii) loss of educational opportunity as a consequence of the offence, 
including absence from school due to mental trauma, bodily injury, 
medical treatment, investigation and trial of the offence, or any other 
reason;

(iv) loss of employment as a result of the offence, including absence from 
place of employment due to mental trauma, bodily injury, medical 
treatment, investigation and trial of the offence, or any other reason;

(v) the relationship of the child to the offender, if any;
(vi) whether the abuse was a single isolated incidence or whether the 

abuse took place over a period of time;
(vii) whether the child became pregnant as a result of the offence;
(viii) whether the child contracted a sexually transmitted disease (STD) 

as a result of the offence;
(ix) whether the child contracted human immunodeficiency virus (HIV) 

as a result of the offence;
(x) any disability suffered by the child as a result of the offence;
(xi) financial condition of the child against whom the offence has been 

committed so as to determine his need for rehabilitation;
(xii) any other factor that the Special Court may consider to be relevant.
(4) The compensation awarded by the Special Court is to be paid by the 

State Government from the Victims Compensation Fund or other scheme or 
fund established by it for the purposes of compensating and rehabilitating 
victims under section 357A of the Code of Criminal Procedure or any other 
laws for the time being in force, or, where such fund or scheme does not 
exist, by the State Government.

(5) The State Government shall pay the compensation ordered by the 
Special Court within 30 days of receipt of such order.

(6) Nothing in these rules shall prevent a child or his parent or guardian 
or any other person in whom the child has trust and confidence from 
submitting an application for seeking relief under any other rules or scheme 
of the Central Government or State Government.”
34. Compensation envisaged under the aforesaid provision of law may be awarded 

by the Special Court at the interim stage also for immediate relief and rehabilitation of 
a child victim in light of the parameters laid down under Sub-Rule (3) of Rule 7 of the 
aforesaid Rules. Such compensation payable by the State is independent of the 
compensation which may be directed to be paid by the convict upon conviction in 
terms of Section 357(2) and (3) of the Code. The philosophy of awarding 
compensation by the State is in the nature of a reparation to the victim of crime on its 
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failure to discharge its sovereign duty to protect and preserve sanctity and safety of 
the individual from the ravages of such crime. I am informed that a Victim 
Compensation Fund has been notified by the State under Section 357A Cr.P.C., which, 
inter alia, prescribes the minimum amount of compensation that may be awarded for 
various offences/injuries in the following manner as set in the schedule of the 
notifications:— 

Schedule
Sl. No. Description of 

Injuries/Loss
Minimum Amount of 
Compensation

1. Acid Attack Rs. 3 lakhs
2. Rape Rs. 3 lakhs
3. Physical abuse of minor Rs. 2 lakhs
4. Rehabilitation of victim of 

Human Trafficking or other 
offences like witch hunting 
etc. 

Rs. 1 lakh

5. Sexual assault (Excluding 
rape)

Rs. 50,000/-

6. Death Rs. 2 lakhs
7. Permanent Disability (80% 

or more)
Rs. 2 lakhs

8. Partial Disability (40% to 
80%)

Rs. 1 lakh

9. Burns affecting greater 
than 25% of the body 
(excluding Acid Attack 
cases)

Rs. 2 lakhs

10. Loss of foetus Rs. 50,000/-
11. Loss of fertility Rs. 1.5 lakhs

Note : If the victim is less than 14 years of age, the compensation shall be 
increased by 50% over the amount specified above.
35. The aforesaid scheme is, therefore, lays down the minimum limit for award of 

compensation in cases of offences relating to rape, sexual assault (excluding rape), 
physical abuse of minor etc. It also provides for a hike of 50% of the amount of 
compensation if the victim is below 14 years of age. Although offences under POCSO 
are not specifically mentioned in the Schedule, the cognate nature of offences of 
penetrative sexual assault or aggravated penetrative sexual assault punishable under 
Sections 4 & 6 of POCSO when compared with rape and that of sexual assault with 
sections 6 & 8 of POCSO, prompts me to hold that the duty of the State to award 
compensation to victims under the aforesaid Fund would extend to such offences also. 
The Special Court, therefore, while dealing with such offences may make orders of 
interim or final compensation to victim from the Fund made available by the State. It 
is further clarified that a conjoint reading of the Section 33(8) of the Act along with 
Rule 7 of the Rules made it amply clear that the power of the Special Court to award 
interim/final compensation is not restricted to the terms of the Victim Compensation 
Fund promulgated by the State but empowers the Court to award such reasonable and 
just amount as may be determined by it in the facts of the case in the light of the 
parameters laid down in Rule 7(3) of the aforesaid Rules to provide succour to a child 
victim. Upon orders being passed by the Special Court relating to such compensation 
the State Government shall pay the compensation so ordered by the Special Court 
within 30 days of the receipt of the order by itself or through the State Legal Services 
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Authority or the District Legal Services Authority in whose hands the Victim 
Compensation Fund may be entrusted. It is also made clear that it shall be open to 
the Special Court in appropriate cases to grant compensation over and above the limit 
proposed under the scheme inasmuch as the scheme merely lays down the minimum 
limits of such compensation and does not provide for a upper limit which is left open 
to the judicial discretion of the Court to be determined in the light of the parameters 
laid down in Rule 7(3) of the aforesaid Rules. 

36. In view of the aforesaid discussion and in the factual backdrop of the case 
particularly the nature and extent of injury and trauma caused to the victim by the 
sexual assault perpetrated upon her and her age, that is, 11 years, I award 
compensation to tune of Rs. 75,000/- to the victim which shall be payable by the 
State through the State Legal Services Authority to the parents of the victim, that is, 
P.W.2 and 3, for the mental and physical trauma suffered by her due to the crime 
committed on her within one month from date. 

37. I also notice with utmost displeasure that the identity of the victim has been 
disclosed in the judgment delivered by the trial Judge. The scheme of the Act, inter 
alia, lays down adequate safeguards to ensure that the identity of a victim is not 
disclosed during investigation or trial. The privacy of child victim has been sought to 
be protected in the course of investigation and trial of cases under the various 
provisions of the Act. Section 23 of the Act lays down an embargo on any report or 
comment made or photograph published in any media disclosing the identity of the 
child including his/her name, address, photograph, family details, school, 
neighbourhood or any other particulars in relation thereto. Contravention of the said 
provision is made punishable under subsection (4) thereof. Section 24(5) of the Act, 
inter alia, provides that police officer shall ensure that the identity of the victim shall 
be protected from public media. Section 33(7) enjoins the Special Court to ensure that 
the identity of the child is not disclosed at any time during the course of investigation 
or trial unless for reasons recorded in writing the Court permits such disclosure in the 
interest of the child. For the purpose of the said section, identity of the child is defined 
to include “the child's family, school, relatives, neighbourhood or any other information 
by which the identity of the child may be revealed.” Section 36 of the said Act permits 
the child to give evidence in such manner that he or she is not exposed to the accused 
at the time of recording evidence and permits such child to record statement through 
video conferencing or by utilizing single visibility mirror or curtain to achieve such 
purpose. Section 37 of the Act mandates that trial in cases under the Act shall be held 
in camera in the presence of the parents of the child or any other person in whom the 
child has trust or confidence. Evidence of the child may also be recorded by way of 
commission under section 284 of the Code of Criminal Procedure, if necessary. The 
aforesaid provisions, therefore, make it clear that the functionaries under the Act, 
namely, the investigating agency, the prosecutors and the court must take appropriate 
measures to ensure that the identity of the child is not disclosed to his/her prejudice 
in the course of investigation and trial. Trial of a case concludes by delivery of 
judgment, hence, disclosure of identity of child in the judgment delivered by the 
Special Court would amount to breach of the aforesaid statutory mandate. It is 
apposite to note that while dealing with similar provisions in the Code, namely, section 
327(2) & (3) of the Code read with section 228A of the Penal Code, 1860, the Apex 
Court in the cases of State of Punjab v. Gurmit Singh, (1996) 2 SCC 384 and Dinesh 
@ Buddha v. State of Rajasthan, (2006) 3 SCC 771, declared that the name of the 
victim in rape cases should not be indicated by the trial Court or the superior Courts. 
In Sakshi v. Union of India, (2004) 5 SCC 518, safeguards were laid down with regard 
to trial in cases of child sexual abuse and the privacy safeguards were ever extended 
to cases under section 354 and 377 I.P.C. In Sakshi (supra) the Court laid down the 
following safeguards in child sex abuse cases:— 
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“(1) The provisions of sub-section (2) of Section 327 CrPC shall, in addition 
to the offences mentioned in the sub-section, also apply in inquiry or trial 
of offences under Sections 354 and 377 IPC.

(2) In holding trial of child sex abuse or rape:
(i) a screen or some such arrangements may be made where the victim or 

witnesses (who may be equally vulnerable like the victim) do not see 
the body or face of the accused;

(ii) the questions put in cross-examination on behalf of the accused, 
insofar as they relate directly to the incident, should be given in 
writing to the presiding officer of the court who may put them to the 
victim or witnesses in a language which is clear and is not 
embarrassing;

(iii) the victim of child abuse or rape, while giving testimony in court, 
should be allowed sufficient breaks as and when required.”

38. The judicial dicta in the aforesaid reports appear to have received statutory 
recognition in the present legislation under the aforesaid provisions of the said Act. 

39. The aforesaid legislative mandate as interpreted by judicial pronouncements 
create a humanizing impact on the adversarial trial processes in child sex abuse cases 
and make it imperative that the privacy and other basic human rights of the child 
victim are scrupulously protected so as to achieve the goal of access to justice to the 
most vulnerable section of society, namely, children subjected to sexual abuse, in the 
truest sense. 

40. The following directives are issued to the investigating agencies, prosecutors 
and the Special Courts so that the aforesaid provisions of law are followed in letter and 
spirit and fundamental right of dignity of a child victim and other basic human rights 
are preserved:— 

1. Police Officer or the Special Juvenile Police Unit receiving complaint as to 
commission or likelihood of commission of offence under the Act shall forthwith 
register the same in terms of Section 19 of the Act and furnish a copy free of 
cost to the child and/or his/her parents and inform the child or his/her parents or 
any person in whom the child has trust and confidence of his/her right to legal 
aid and representation and if the child is unable to arrange for his/her legal 
representation, refer the child to the District Legal Services Authority for 
necessary legal aid/representation under section 40 of the Act. Failure to register 
First Information Report in respect of offences punishable under sections 4, 6, 7, 
10 & 12 of POCSO shall attract penal liability under section 166-B of the Penal 
Code, 1860 as the aforesaid offences are cognate and/or pari materia to the 
Penal Code offences referred to in the said penal provision. 

2. The Police Officer on registration of FIR shall promptly forward the child for 
immediate emergency medical aid, whenever necessary, and/or for medical 
examination under section 27 of the Act and ensure recording of the victim's 
statement before Magistrate under Section 25 of the Act. In the event, the Police 
Officer or the Special Juvenile Police Unit is of the opinion that the child falls 
within the definition of “child in need care and protection” as defined under 
Section 2(d) of the Juvenile Justice (Care and Protection of Children) Act, 2000, 
the said Police Officer or the Special Juvenile Police Unit shall forthwith forward 
the child to the jurisdictional Child Welfare Committee for providing care, 
protection, treatment and rehabilitation of the child in accordance with law. 

3. Whenever a registration of FIR is reported to the Special Court, the Special Court 
shall make due enquiries from the investigating agency as to compliance of the 
aforesaid requirements of law as stated in (1) and (2) above and pass necessary 
orders to ensure compliance thereof in accordance with law, if necessary. 
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4. Officer-in-Charge of the police station and the investigating officer in the case 
including the Special Juvenile Police Unit shall ensure that the identity of the 
victim is not disclosed in the course of investigation, particularly at the time of 
recording statement of the victim under section 24 of the Act (which as far as 
practicable may be done at the residence or a place of choice of the victim or 
that of his/her parents/custodian, as the case may be), his/her examination 
before Magistrate under section 25 of the Act, forwarding of the child for 
emergency medical aid under section 19(5) and/or medical examination under 
section 27 of the Act. 

5. The investigating agency shall not disclose the identity of the victim in any 
media and shall ensure that such identity is not disclosed in any manner 
whatsoever except the express permission of the Special Court in the interest of 
justice. Any person including a police officer committing breach of the aforesaid 
requirement of law shall be prosecuted in terms of section 23(4) of the said Act. 

6. Trial of the case shall be held in camera in terms of section 37 of the Act and 
evidence of the victim shall be promptly recorded without unnecessary delay and 
following the procedure of screening the victim from the accused person as 
provided in section 36 of the Act. The evidence of the victim shall be recorded by 
the Court in a child friendly atmosphere in the presence of the parents, guardian 
or any other person in whom the child has trust and confidence by giving 
frequent breaks and the Special Court shall not permit any repetitive, aggressive 
or harassive questioning of the child particularly as to his/her character 
assassination which may impair the dignity of the child during such examination. 
In appropriate cases, the Special Court may call upon the defence to submit its 
questions relating to the incident during cross-examination in writing to the 
Court and the latter shall put such questions to the victim in a language which is 
comprehensible to the victim and in a decent and non-offensive manner. 

7. In the event, the victim is abroad or is staying at a far off place or due to 
supervening circumstances is unable to physically attend the Court to record 
evidence, resort shall be taken for recording his/her evidence by way of video 
conference. 

8. The identity of the victim particularly his/her name, parentage, address or any 
other particulars that may reveal such identity shall not be disclosed in the 
judgment delivered by the Special Court unless such disclosure of identity is in 
the interest of the child. 

9. The Special Court upon receipt of information as to commission of any offence 
under the Act by registration of FIR shall on his own or on the application of the 
victim make enquiry as to the immediate needs of the child for relief or 
rehabilitation and upon giving an opportunity of hearing to the State and other 
affected parties including the victim pass appropriate order for interim 
compensation and/or rehabilitation of the child. In conclusion of proceeding, 
whether the accused is convicted or not, or in cases where the accused has not 
been traced or had absconded, the Special Court being satisfied that the victim 
had suffered loss or injury due to commission of the offence shall award just and 
reasonable compensation in favour of the victim. The quantum of the 
compensation shall be fixed taking into consideration the loss and injury suffered 
by the victim and other related factors as laid down in Rule 7(3) of the Protection 
of Children from Sexual Offences Rules, 2012 and shall not be restricted to the 
minimum amounts prescribed in the Victim Compensation Fund. The 
interim/final compensation shall be paid either from the Victim Compensation 
Fund or any other special scheme/fund established under section 357A of the 
Code or any other law for the time being in force through the State Legal 
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Services Authorities on the District Services Authority in whose hands the Fund 
is entrusted. If the Court declines to pass interim or final compensation in the 
instant case it shall record its reasons for not doing so. The interim 
compensation, so paid, shall be adjusted with final compensation, if any, 
awarded by the Special Court in conclusion of trial in terms of section 33(8) of 
the Act. 

10. The Special Court shall ensure that the trial in cases under POCSO is not unduly 
protracted and shall take all measures to conclude the trial as expeditiously as 
possible preferably within a year from taking cognizance of the offence without 
granting unreasonable adjournment to the parties in terms of section 35(2) of 
the Act. 

41. Concerned Legal Services Authority shall ensure that the interim/final 
compensations are paid to the victim from the Victim Compensation Fund or any other 
scheme/fund established under section 357A Cr.P.C. or the State government, as the 
case may be. 

42. Registrar General is directed to circulate a copy of the judgment to all Special 
Courts in the State of West Bengal for necessary implementation of aforesaid 
directions. 

43. Secretary, State Legal Services Authority shall sent copies of this judgment to 
the State Commission for Protection of Child Rights (SCPCR) and all the District Legal 
Services Authorities for implementation of the aforesaid directions and/or ensuring 
public awareness amongst the victims for effective access to justice under the Act and 
the Rules framed thereunder. 

44. Department is directed to send a copy of the judgment to Director General of 
Police, West Bengal, for circulation to all the police stations, Special Juvenile Police 
Units and other investigating agencies for due implementation of the aforesaid 
directions. 

45. Copy of the judgment along with LCR be sent down to the trial court at once for 
necessary awareness and sensitization of the sentence in accordance with law. 

46. The appeal is accordingly disposed of and the application being CRAN 4926 of 
2016 is dismissed as infructuous. 

47. Certified copy of this order, if applied for, be given to the parties on priority 
basis upon compliance of all formalities. 

———
Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/ 
notification is being circulated on the condition and understanding that the publisher would not be liable in any manner by reason of any mistake 
or omission or for any action taken or omitted to be taken or advice rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/ 
rule/ regulation/ circular/ notification. All disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. The 
authenticity of this text must be verified from the original source. 
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2021 SCC OnLine SC 230

In the Supreme Court of India
(BEFORE A.M. KHANWILKAR AND S. RAVINDRA BHAT, JJ.)

Aparna Bhat and Others … Appellant(s);
Versus

State of Madhya Pradesh and Another … Respondent(s).
Criminal Appeal No. 329 of 2021 [@ Special Leave Petition (Crl.) No. 2531 of 

2021] (Arising out of S.L.P. (Crl.) Diary No. 20318 of 2020) 
Decided on March 18, 2021

The Judgment of the Court was delivered by
S. RAVINDRA BHAT, J.:— 

A woman cannot be herself in the society of the present day, which is an 
exclusively masculine society, with laws framed by men and with a judicial system 
that judges feminine conduct from a masculine point of view.”

- Henrik Ibsen
1. Leave granted. The appellants are public-spirited individuals, concerned about 

the adverse precedent set by the imposition of certain bail conditions in a case 
involving a sexual offence against a woman; they impugn a part of the judgment of 
the Madhya Pradesh High Court  that imposed these bail conditions. With the consent 
of counsel for the parties, the appeal was heard finally. The appellants also filed an 
application , seeking directions that all the High Courts and trial Courts be directed to 
refrain from making observations and imposing conditions in rape and sexual assault 
cases, at any stage of judicial proceedings, that trivialize the trauma undergone by 
survivors and adversely affect their dignity. Certain intervenors also preferred an 
application in support of the appeal, seeking clear directions to all Courts to refrain 
from imposing “irrelevant, freaky or illegal bail conditions”.

2. Ibsen, the prescient nineteenth century author, made a powerful statement 
(quoted as the epigram at the beginning of this judgment); sadly, even today, in the 
twenty first century, after 70 years as a republic with the goal of equality for all, many 
courts seem to be oblivious of the problem. In a sense, this judgment is not as much 
about only the merits of the impugned conditions of the bail order, but is meant to 
address a wider canvas of (what appears to be) entrenched paternalistic and 
misogynistic attitudes that are regrettably reflected at times in judicial orders and 
judgments. 

3. The brief facts of the case are that on 20.04.2020 at about 2.30 a.m., the 
accused-applicant, a neighbour of the complainant, entered her house and caught hold 
of the complainant's hand, and allegedly attempted to harass her sexually. 
Accordingly, Crime No. 133/2020 was registered at Police Station, Bhatpachlana, 
District-Ujjain for the offences punishable under sections 452, 354A , 323 and 506 of 
the Penal Code, 1860 (IPC). The case was investigated and a charge sheet was filed. 
The accused filed an application under Section 438 of Code of Criminal Procedure, 
1973 (hereafter “CrPC”) seeking pre-arrest bail. The High Court, by the impugned 
order, even while granting bail to the applicant imposed the following condition which 
is under challenge in this petition. 

(i) “The applicant along with his wife shall visit the house of the complainant 
with Rakhi thread/band on 3  August, 2020 at 11 : 00 a.m. with a box of sweets 
and request the complainant - Sarda Bai to tie the Rakhi band to him with the 
promise to protect her to the best of his ability for all times to come. He shall also 

1

2

3

rd

-----------------------------------------------------------------------------------------------------------------------------------------------------------
© 2022 EBC Publishing Pvt.Ltd., Lucknow.
SCC Online Web Edition: http://www.scconline.com
Printed For: Shri Sumit Kumar Harshyana
Page 1         Tuesday, August 23, 2022
SCC Online Web Edition, © 2022 EBC Publishing Pvt. Ltd.



tender Rs. 11,000/- to the complainant as a customary ritual usually offered by the 
brothers to sisters on such occasion and shall also seek her blessings. The applicant 
shall also tender Rs. 5,000/- to the son of the complainant - Vishal for purchase of 
clothes and sweets. The applicant shall obtain photographs and receipts of payment 
made to the complainant and her son, and the same shall be filed through the 
counsel for placing the same on record of this case before this Registry. The 
aforesaid deposit of amount shall not influence the pending trial, but is only for 
enlargement of the applicant on bail.”
4. The appellants submit that the expressions “in the interest of justice”, “such 

other conditions court considers necessary” and “as it may think fit” as provided in the 
bare text of the Section 437(3)(c) as well as Section 438(2)(iv) of the CrPC, give 
discretion to the Courts to impose such other conditions as may be required in the 
facts of a particular case, but those conditions have to be in consonance with the other 
conditions in the provisions, the purpose of granting bail and no other consideration. 

5. The appellants cite Kunal Kumar Tiwari v. State of Bihar  and Sumit Mehta v. 
State (NCT of Delhi)  and argue that this court's observations in those decisions must 
be followed by every court while considering and dealing with bail applications. They 
also rely on the observations made in para 18 of State of M.P. v. Madanlal,  and urge 
that in cases of sexual offences, the idea of compromise, especially in the form of 
marriage between the accused and the prosecutrix is abhorrent, and should not be 
considered a judicial remedy, as it would be antithetical to the woman's honour and 
dignity. Likewise, reliance was placed on Ramphal v. State of Haryana , where the 
court took note of the compromise between the survivor and accused, but found that 
such compromise is of no relevance when deciding on cases of rape and sexual 
assault. 

6. The appellants brought to the notice of this Court, various decisions and orders 
where the observations made by the judges in offences against women including cases 
under the Protection of Children from Sexual Offences Act, 2012 (POCSO) were 
extraneous. The appellants submitted that the courts, in many cases, especially under 
the POCSO Act, granted bail on the plea that an agreement to marry had been reached 
between the accused and prosecutrix. Additionally, they also submitted that while 
adjudicating matters of sexual harassment and rape, judges have made shocking 
remarks on the character of the prosecutrix. 

7. Reference is made to Ravi Jatav v. State of M.P. , where the High Court of 
Madhya Pradesh, while granting bail (to an accused of committing offences under 
Sections 376-D, 366, 506, 34 IPC) imposed conditions that the accused “shall register 
himself as a Covid-19 Warrior” and was to be assigned work of Covid-19 disaster 
management at the discretion of the District Magistrate. In Rakesh B. v. State of 
Karnataka , the Karnataka High Court granted bail to an accused alleged to have 
committed offences under Sections 376, 420, 506 IPC and Section 66-B of the 
Information Technology Act, 2000 (“IT Act”), and made remarks on the survivor's 
conduct. The relevant extract is produced below: 

“c) nothing is mentioned by the complainant as to why she went to her office at 
night, that is, at 11 PM; she has also not objected to consuming drinks with the 
petitioner and allowing him to stay with her till morning; the explanation offered by 
the complainant that after the perpetration of the act she was tired and fell asleep, 
is unbecoming of an Indian woman; that is not the way our women react when they 
are ravished;”
8. The appellants submit that no observation/condition should be made in any 

judgment, or orders which reflects bias of the judge or affects the dignity of a woman 
or affects the conduct of the trial in a fair and unbiased manner. They highlight that 
the impugned order, while granting bail, imposed a condition that the applicant shall 
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visit the house of the complainant. The appellants submit that this is unacceptable 
and no observation/condition should be made which permits the accused to meet/have 
access to the survivor and her family members. 

9. The appellants also cite Mohan v. State , where the Madras High Court had 
referred the case of rape of a minor to mediation and observed that the case was fit for 
attempting a compromise between the parties. Likewise, Samuvel v. Inspector of 
Police  is cited, where the High Court of Madras referred to mediation, a case of rape 
where the prosecutrix was a minor and had become a mother of a child as a 
consequence of rape, because the accused agreed to marry her. It is urged that no 
observation/condition should be made which initiates or encourages compromise that 
disparages and downgrades an otherwise heinous crime thus indicating that such 
offences are remediable by way of a compromise/by marriage. 

10. Sopikul Sk. @ Safikul Islam v. State,  an order of the High Court of Calcutta in 
a POCSO case granting bail is cited; here, relief was given to the accused since the 
prosecutrix had attained majority and the accused intended to marry her. Further, in 
the case of Gyanaranjan Behera v. State of Odisha,  the Orissa High Court in a POCSO 
case granted interim bail to the accused for the purpose of marrying the prosecutrix. 
In Suraj Kushwah v. State of M.P.,  the Madhya Pradesh High Court granted 
temporary bail to the accused for a crime under sections 376(2)(n), 506 IPC read with 
Sections 3(1)(W-II), 3(2)(V), 3(2)(v-a) of the SC/ST (Prevention of Atrocities) Act, 
1989 for the purpose of solemnizing marriage with the prosecutrix. The appellants 
submit that in POCSO and rape cases, no observation/condition should be made, 
which takes note of the fact that the survivor has attained majority and that the 
accused has offered to marry her. 

11. Vikas Garg v. State of Haryana , by the High Court of Punjab is cited, where 
the court granted bail to three persons accused of committing offences under Sections 
376D, 376(2)(n), 376, 292, 120-B, 506 IPC and Section 67 of the IT Act, and made 
observations regarding the prosecutrix's “casual relationships”, “promiscuous 
attitude”, “voyeuristic mind”, etc. The appellants submit that no observation/condition 
should be made which grants bail on the ground that the victim is of “loose character” 
or is “habituated to sexual intercourse.” 

12. Counsel for the Intervenors submitted that under sections 437(2) and 438, the 
power to impose conditions have been expressed in very wide terms by using the 
phrase “any condition.” Recently, High Courts while granting bail under these sections 
have started imposing irrelevant conditions. The Intervenors have annexed around 
twenty-three orders in which such conditions for bail were imposed. They argue that 
the conditions that can be imposed under the law are clearly laid down by the 
Supreme Court in the case of Munish Bhasin v. State  and reiterated in Parvez 
Noordin Lokhandwalla v. State of Maharashtra.  Accordingly, it is clear that imposing 
conditions like rendering community service in COVID hospitals or in any other 
institution, plantation of trees, contributing to any particular charity relief fund, etc. is 
impermissible in law. The Intervenors further submit that the accused, during 
pendency of the trial are presumed innocent and their guilt is as yet to be adjudicated 
by the Court. Imposition of conditions like compulsive community service, etc. is 
violative of the right to equality and personal liberty, including procedure established 
by law in the Indian Constitution. 

13. The Intervenors also submit that the Court while deciding a bail application, 
cannot assume the role of a social reformer or fund raiser for charities and impose 
conditions which have no nexus with the offense or relevance with the object of the 
bail provisions. 

14. It was submitted that in IA No. 102226/2020, the appellants have brought to 
the notice of this Court, several other instances in which similar directions have been 
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made by High Courts and Trial Courts across the country. Such wide prevalence 
necessitates the urgent intervention of this Court to firstly, declare that such remarks 
are unacceptable and have the potential to cause grave harm to the prosecutrix and 
the society at large, secondly, reiterate that judicial orders have to conform to certain 
judicial standards, and thirdly, take necessary steps to ensure that this does not 
happen in the future. 

15. It was further submitted that this Court should intervene and issue directions 
or guidelines on bail and anticipatory bail to ensure that courts impose only those 
conditions as are permissible in law. Further, this Court was urged to issue directions 
on gender sensitization of the bar and the bench, particularly with regard to judicial 
empathy for the prosecutrix. 

16. The learned Attorney General, who had been issued notice in this matter, made 
his submissions in support of the appeal; he also filed a detailed note suggesting the 
steps that should be taken to sensitize all stakeholders, especially courts, while 
dealing with offences against women. Highlighting the observations made in Kunal 
Kumar (supra), Sumit Mehta (supra), State of Punjab v. Gurmit Singh  and Sakshi v. 
State , the learned Attorney General submitted that while relying upon the 
observations made in the above-mentioned cases, the court may highlight that in 
cases of crimes against women, the following additional considerations may be kept in 
mind: 

i. Bail conditions should not mandate or even permit contact between the accused 
and the victim. 

ii. Bail conditions must seek to protect the complainant from any harassment by the 
accused. 

iii. Where considered necessary, the complainant/prosecutrix may be heard on 
whether there is any peculiar circumstance which may require additional 
conditions for her protection. 

iv. Wherever bail is granted, the complainant may immediately be informed that 
the accused has been granted bail. 

v. Bail conditions must be free from stereotypical or patriarchal notions on women 
and their place in society, and must strictly be in accordance with the 
requirements of the CrPC. 

vi. The Courts while adjudicating a case, should not suggest or entertain any 
notions (or encourage any step) towards compromises between the prosecutrix 
and the accused to get married, as it is beyond their powers and jurisdiction. 

17. On gender equality and gender sensitization, the Attorney General argued that 
to achieve the goal of gender justice, it is imperative that judicial officers, judges, and 
members of the bar are made aware of gender prejudices that hinder justice. 
Accordingly, he submitted that the foremost aspect to facilitate a gender sensitive 
approach, is to train judges to exercise their discretion and avoid the use of gender-
based stereotypes while deciding cases pertaining to sexual offences. Secondly, judges 
should have sensitivity to the concerns of the survivor of sexual offences. 

18. Reliance was placed on the Bangkok General Guidance for Judges on Applying a 
Gender Perspective in South East Asia, by the International Commission of Jurists. It 
was pointed out that the following stereotypes are often encountered in the course of 
judicial decision-making and should be avoided:— 

i. Women are physically weak;
ii. Women cannot make decisions on their own;
iii. Men are the head of the household and must make all the decisions related to 

family; 
iv. Women should be submissive and obedient;
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v. Good women are sexually chaste;
vi. Every woman wants to be a mother;
vii. Women should be the ones in charge of their children;
viii. Being alone at night or wearing certain clothes make women responsible for 

being attacked; 
ix. Women are emotional and often overreact or dramatize hence it is necessary to 

corroborate their testimony; 
x. Testimonial evidence provided by women who are sexually active may be 

suspected when assessing “consent” in sexual offence cases; and xi. Lack of 
evidence of physical harm in sexual offense case means consent was given. 

19. The Attorney General submitted that training for gender sensitization for judges 
at all levels of the judiciary should mandatorily be conducted at regular intervals by 
the National Judicial Academy and State Judicial Academies. He emphasized that any 
directions towards gender sensitization should include judges of all levels of the 
judiciary. Further, the counsel urged that courses on gender sensitization should be 
included in the curriculum of law schools, and the All-India Bar Exam should include 
questions on gender sensitization as well. In addition to this, he recommended that a 
detailed curriculum may be prepared with the help of subject matter experts by each 
High Court, to be a part of the syllabus for the Judicial Services Exams and training for 
inducted judges. 
Nature of the beast  : the problem

20. Women often experience obstacles in gaining access to mechanisms of redress, 
including legal aid, counselling services and shelters. They are re-victimized and 
exposed to further risk of violence through the denial of redress in the context of 
informal trials or negotiations between families and community leaders. The payment 
of financial compensation by the perpetrator or his family for acts of violence against 
women, in lieu of legal remedies, was a recurrent concern vis-à-vis the formal and 
informal justice systems. Violence against women in India is systematic and occurs in 
the public and private spheres. It is underpinned by the persistence of patriarchal 
social norms and inter-and intra-gender hierarchies. Women are discriminated against 
and subordinated not only on the basis of sex, but on other grounds too, such as 
caste, class, ability, sexual orientation, tradition and other realities.

21. Gender violence is most often unseen and is shrouded in a culture of silence. 
The causes and factors of violence against women include entrenched unequal power 
equations between men and women that foster violence and its acceptability, 
aggravated by cultural and social norms, economic dependence, poverty and alcohol 
consumption, etc. In India, the culprits are often known to the woman; the social and 
economic “costs” of reporting such crimes are high. General economic dependence on 
family and fear of social ostracization act as significant disincentives for women to 
report any kind of sexual violence, abuse or abhorrent behaviour. Therefore, the actual 
incidence of violence against women in India is probably much higher than the data 
suggests, and women may continue to face hostility and have to remain in 
environments where they are subject to violence. This silence needs to be broken. In 
doing so, men, perhaps more than women have a duty and role to play in averting and 
combating violence against women. 

22. Unlike many other victims of interpersonal crimes such as theft, robbery or 
muggings, survivors of sexual assault are vulnerable to being blamed for their attack, 
and thus victim-blaming (overtly or in more subtle forms) in sexual assault cases has 
been the focus of several writings. Myths and stereotypes “underlie and fuel sexual 
violence against women and inform negative societal reactions”.  Joanne Conaghan 
points out pertinently that “removing the doctrinal debris of a legally instituted 
gendered hierarchical order does not necessarily get rid of deeply ingrained social and 
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cultural attitudes which law has long endorsed and which continue to infuse the 
criminal justice process, albeit in more covert, less accessible forms.”

23. Sexual violence is varied in degree. At the highest (or, rather most aggravated) 
level, is rape with or without attendant violence. However, there are a substantial 
number of incidents which fall within the rubric of sexual violence, that amount to 
offences under various penal enactments. These outlaw behaviours such as stalking, 
eve-teasing, shades of verbal and physical assault, and harassment. Social attitudes 
typically characterize this latter category of crimes as “minor” offences. Such “minor” 
crimes are, regrettably not only trivialised or normalized, rather they are even 
romanticized and therefore, invigorated in popular lore such as cinema. These 
attitudes - which indulgently view the crime through prisms such as “boys will be 
boys” and condone them, nevertheless have a lasting and pernicious effect on the 
survivors. 

24. The United Nations Organisation has defined “violence against women” as “any 
act of gender based violence that results in, or is likely to result in, physical, sexual or 
psychological harm or suffering to women, including threats of such acts, coercion or 
arbitrary deprivation of liberty, whether occurring in public or private life.”  The effect 
of offensive behaviour against women, which laws criminalize-physical, verbal, or other 
acts which threaten or give them acute discomfort, undermining their dignity, self-
worth and respect, is to silence or subdue the survivor. 

25. In The Standard of Social Justice as a Research Process  two scholars of 
psychology made a strong indictment of the (contextually, Canadian) criminal justice 
process: 

“The more general indictment of the current criminal justice process is that the 
law and legal doctrines concerning sexual assault have acted as the principle [sic] 
systemic mechanisms for invalidating the experiences of women and children. 
Given this state of affairs, the traditional view of the legal system as neutral, 
objective and gender-blind is not defensible. Since the system is ineffective in 
protecting the rights of women and children, it is necessary to re-examine the 
existing doctrines which reflect the cultural and social limitations that have 
preserved dominant male interests at the expense of women and children.”

Previous rulings
26. In Kunal Kumar Tiwari v. State of Bihar (supra), this court while dealing with 

Section 437(3)(c), Cr. PC (general conditions of bail) observed as follows: 
“9. There is no dispute that Sub-clause (c) of Section 437(3) allows Courts to 

impose such conditions in the interest of justice. We are aware that palpably such 
wordings are capable of accepting broader meaning. But such conditions cannot be 
arbitrary, fanciful or extend beyond the ends of the provision. The phrase ‘interest 
of justice’ as used under the Sub-clause (c) of Section 437(3) means “good 
administration of justice” or “advancing the trial process” and inclusion of broader 
meaning should be shunned because of purposive interpretation.”
27. In Sumit Mehta v. State (NCT of Delhi) (supra) this court, with respect to the 

conditions that can be imposed validly under section 438(2) of the CrPC, observed 
that: 

“11. While exercising power under Section 438 of the Code, the Court is duty 
bound to strike a balance between the individual's right to personal freedom and 
the right of investigation of the police. For the same, while granting relief Under 
Section 438(1), appropriate conditions can be imposed Under Section 438(2) so as 
to ensure an uninterrupted investigation. The object of putting such conditions 
should be to avoid the possibility of the person hampering the investigation. Thus, 
any condition, which has no reference to the fairness or propriety of the 
investigation or trial, cannot be countenanced as permissible under the law. So, the 
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discretion of the Court while imposing conditions must be exercised with utmost 
restraint.”
28. It was urged that the observations made in Kunal Kumar and Sumit Mehta 

ought to be followed while imposing bail conditions. The appellants relying upon the 
observations made in para 18 of State of M.P. v. Madanlal,  submit that in cases of 
sexual offences, the concept of compromise, especially in the form of marriage 
between the accused and the prosecutrix shall not be thought of, as any such attempt 
would be offensive to the woman's dignity. 

“18. …We would like to clearly state that in a case of rape or attempt of rape, the 
conception of compromise under no circumstances can really be thought of. These 
are crimes against the body of a woman which is her own temple. These are 
offences which suffocate the breath of life and sully the reputation. And reputation, 
needless to emphasise, is the richest jewel one can conceive of in life. No one would 
allow it to be extinguished. When a human frame is defiled, the “purest treasure”, 
is lost. Dignity of a woman is a part of her nonperishable and immortal self and no 
one should ever think of painting it in clay. There cannot be a compromise or 
settlement as it would be against her honour which matters the most. It is 
sacrosanct. Sometimes solace is given that the perpetrator of the crime has 
acceded to enter into wedlock with her which is nothing but putting pressure in an 
adroit manner; and we say with emphasis that the Courts are to remain absolutely 
away from this subterfuge to adopt a soft approach to the case, for any kind of 
liberal approach has to be put in the compartment of spectacular error. Or to put it 
differently, it would be in the realm of a sanctuary of error.”
29. The decision in Ramphal v. State of Haryana  by order dated 27.11.2019, took 

note of the compromise between the survivor and accused persons but found that 
such compromise is of no relevance when deciding on rape and cases of sexual 
assault. 

“It is brought to our notice that during the pendency of the appeals, both the 
appellants have paid Rs. 1.5 lakhs each in favor of the prosecutrix and she has 
accepted the same willingly for getting the matter compromised. However, it is 
imperative to emphasize that we do not accept such compromise in matters relating 
to the offence of rape and similar cases of sexual assault. Hence, the aforesaid 
compromise is of no relevance in deciding this matter. On merits, we do not find 
any ground to interfere in as much as the evidence of the prosecutrix is coupled 
with the medical evidence which clearly proves that the offence of rape has been 
committed. Therefore, the Trial Court and the High Court have rightly convicted the 
accused/appellants.”
30. Empirically, the statistics regarding certain kinds of crimes against women have 

not shown any significant decline. In states and union territories, 32033 rape cases 
(under Section 376 IPC) were registered in 2019; 4038 cases of attempt to rape were 
registered the same year (under Section 376 read with Section 511, IPC). As many as 
88,387 cases under Section 354 IPC were registered the same year, whereas 6939 
cases were registered under Section 509 (outraging the modesty of a woman) in 2019. 
In all, a total of 4, 05,861 crimes against women were reported in 2019 (as against 
359849 in 2017 and 378236 in 2018). The statistic for a relatively new species of 
offensive activities, cybercrimes that are women-centric, such as Transmitting of 
Sexually Explicit Material (Sec. 67A/67B, Information Technology Act), Blackmailing 
Defamation/Morphing/creating Fake Profile etc) registered in 2019, were 1645. POCSO 
offences, where girl children were victims, reported in 2019 were 46,005.
The role of the courts and law enforcement agencies as neutral authorities, 
under a duty to ensure fairness

31. The role of all courts is to make sure that the survivor can rely on their 
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impartiality and neutrality, at every stage in a criminal proceeding, where she is the 
survivor and an aggrieved party. Even an indirect undermining of this responsibility 
cast upon the court, by permitting discursive formations on behalf of the accused, that 
seek to diminish his agency, or underplay his role as an active participant (or 
perpetrator) of the crime, could in many cases, shake the confidence of the rape 
survivor (or accuser of the crime) in the impartiality of the court. The current attitude 
regarding crimes against women typically is that “grave” offences like rape are not 
tolerable and offenders must be punished. This, however, only takes into consideration 
rape and other serious forms of gender-based physical violence. The challenges Indian 
women face are formidable : they include a misogynistic society with entrenched 
cultural values and beliefs, bias (often sub-conscious) about the stereotypical role of 
women, social and political structures that are heavily male-centric, most often legal 
enforcement structures that either cannot cope with, or are unwilling to take strict and 
timely measures. Therefore, reinforcement of this stereotype, in court utterances or 
orders, through considerations which are extraneous to the case, would impact 
fairness. 

32. Academic writings highlight that a judgment at all levels has a number of 
distinct audiences, each of which engages with it in a different way. The parties to the 
case and their counsel will be interested in how the judge resolves their specific 
dispute - what the law gives to or requires of them. At the same time, in a legal 
system where judgments of courts set precedents, and in particular within a common 
law system, judgments have significance beyond their authoritative resolution of a 
specific dispute—particularly in the Supreme Court. Thus, the judge is not only 
communicating to the parties their rights and liabilities in the context of the specific 
dispute being litigated; the judge is also addressing the broader legal community—
other lawyers, judges, legal academics, law students—and indeed the public at large.

33. Using rakhi tying as a condition for bail, transforms a molester into a brother, 
by a judicial mandate. This is wholly unacceptable, and has the effect of diluting and 
eroding the offence of sexual harassment. The act perpetrated on the survivor 
constitutes an offence in law, and is not a minor transgression that can be remedied 
by way of an apology, rendering community service, tying a rakhi or presenting a gift 
to the survivor, or even promising to marry her, as the case may be. The law 
criminalizes outraging the modesty of a woman. Granting bail, subject to such 
conditions, renders the court susceptible to the charge of re-negotiating and mediating 
justice between confronting parties in a criminal offence and perpetuating gender 
stereotypes. 

34. The Inter-American Commission on Human Rights has noted that judicial 
stereotyping “is a common and pernicious barrier to justice, particularly for women 
victims and survivors of violence. Such stereotyping causes judges to reach a view 
about cases based on preconceived beliefs, rather than relevant facts and actual 
enquiry.”  Furthering of rape myths and stereotypes by the judiciary, limits the 
emancipatory potential of the law. 

35. ‘Judicial stereotyping’ refers to the practice of judges ascribing to an individual 
specific attributes, characteristics or roles by reason only of her or his membership in a 
particular social group (e.g. women). It is used, also, to refer to the practice of judges 
perpetuating harmful stereotypes through their failure to challenge them, for example 
by lower courts or parties to legal proceedings.  Stereotyping excludes any 
individualized consideration of, or investigation into, a person's actual circumstances 
and their needs or abilities.

36. There have been notable rulings by the CEDAW  Committee in this regard. In 
V.K. v. Bulgaria , the Committee observed that: 

‘stereotyping affects women's right to a fair trial and that the judiciary must be 
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careful not to create inflexible standards based on preconceived notions of what 
constitutes domestic or gender-based violence’.
37. In Karen Tayag Vertido v. The Philippines , the CEDAW Committee stressed 

that court should not create “inflexible standards” of what women should be or have 
done, when confronted with a situation of rape. 

38. Judges can play a significant role in ridding the justice system of harmful 
stereotypes. They have an important responsibility to base their decisions on law and 
facts in evidence, and not engage in gender stereotyping. This requires judges to 
identify gender stereotyping, and identify how the application, enforcement or 
perpetuation of these stereotypes discriminates against women or denies them equal 
access to justice. Stereotyping might compromise the impartiality of a judge's decision 
and affect his or her views about witness credibility or the culpability of the accused 
person.  As a judge of the Canadian Supreme Court remarked: 

“Myths and stereotypes are a form of bias because they impair the individual 
judge's ability to assess the facts in a particular case in an open-minded fashion. In 
fact, judging based on myths and stereotypes is entirely incompatible with keeping 
an open mind, because myths and stereotypes are based on irrational 
predisposition and generalization, rather than fact.”
39. The stereotype of the ideal sexual assault victim disqualifies several accounts of 

lived experiences of sexual assault. Rape myths  undermine the credibility of those 
women who are seen to deviate too far from stereotyped notions of chastity, resistance 
to rape, having visible physical injuries, behaving a certain way, reporting the offence 
immediately, etc. In the words of the Supreme Court of Canada, in R v. Seaboyer,

“The woman who comes to the attention of the authorities has her victimization 
measured against the current rape mythologies, i.e., who she should be in order to 
be recognized as having been, in the eyes of the law, raped; who her attacker must 
be in order to be recognized, in the eyes of the law, as a potential rapist; and how 
injured she must be in order to be believed.”
40. The Bangalore Principles of Judicial Conduct, 2002, were from a meeting of 

Chief Justices of Asian and African countries, and endorsed by the UN Commission on 
Human Rights, the ECOSOC and the Commission on Crime Prevention and Criminal 
Justice. The Bangalore Principles provide that: 

“2.4 A judge shall not knowingly, while a proceeding is before, or could come 
before, the judge, make any comment that might reasonably be expected to affect 
the outcome of such proceeding or impair the manifest fairness of the process. Nor 
shall the judge make any comment in public or otherwise that might affect the fair 
trial of any person or issue.

********
5.1 A judge shall be aware of, and understand, diversity in society and 

differences arising from various sources, including but not limited to race, colour, 
sex, religion, national origin, caste, disability, age, marital status, sexual 
orientation, social and economic status and other like causes (“irrelevant grounds”).

5.2 A judge shall not, in the performance of judicial duties, by words or conduct, 
manifest bias or prejudice towards any person or group on irrelevant grounds.”
41. This court held, in State of Punjab v. Gurmit Singh  that: 

“The trial court not only erroneously disbelieved the prosecutrix, but quite 
uncharitably and unjustifiably even characterised her as a girl “of loose morals” or 
“such type of a girl”. … We must express our strong disapproval of the approach of 
the trial court and its casting a stigma on the character of the prosecutrix. The 
observations lack sobriety expected of a judge. … The courts are expected to use 
self-restraint while recording such findings which have larger repercussions so far 
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as the future of the victim of the sex crime is concerned and even wider 
implications on the society as a whole - where the victim of crime is discouraged - 
the criminal encouraged and in turn crime gets rewarded!’

*****
“Language is ‘a medium of social action’ not ‘merely a vehicle of communication’ 

and the written judicial opinion is the primary, if not the sole, medium in which 
judges within our judicial system execute language.”

*****
…the text of judicial decisions and opinions constitutes the law by which our 

common law system abides and the basis on which judges, lawyers, and citizens 
make reasoned legal judgments about future action.”
42. This Court therefore holds that the use of reasoning/language which diminishes 

the offence and tends to trivialize the survivor, is especially to be avoided under all 
circumstances. Thus, the following conduct, actions or situations are hereby deemed 
irrelevant, e.g. - to say that the survivor had in the past consented to such or similar 
acts or that she behaved promiscuously, or by her acts or clothing, provoked the 
alleged action of the accused, that she behaved in a manner unbecoming of chaste or 
“Indian” women, or that she had called upon the situation by her behavior, etc. These 
instances are only illustrations of an attitude which should never enter judicial verdicts 
or orders or be considered relevant while making a judicial decision; they cannot be 
reasons for granting bail or other such relief. Similarly, imposing conditions that 
implicitly tend to condone or diminish the harm caused by the accused and have the 
effect of potentially exposing the survivor to secondary trauma, such as mandating 
mediation processes in non-compoundable offences, mandating as part of bail 
conditions, community service (in a manner of speaking with the so-called reformative 
approach towards the perpetrator of sexual offence) or requiring tendering of apology 
once or repeatedly, or in any manner getting or being in touch with the survivor, is 
especially forbidden. The law does not permit or countenance such conduct, where the 
survivor can potentially be traumatized many times over or be led into some kind of 
non-voluntary acceptance, or be compelled by the circumstances to accept and 
condone behavior what is a serious offence. 

43. The instances spelt out in the present judgment are only illustrations; the idea 
is that the greatest extent of sensitivity is to be displayed in the judicial approach, 
language and reasoning adopted by the judge. Even a solitary instance of such order 
or utterance in court, reflects adversely on the entire judicial system of the country, 
undermining the guarantee to fair justice to all, and especially to victims of sexual 
violence (of any kind from the most aggravated to the so-called minor offences). 

44. Having regard to the foregoing discussion, it is hereby directed that henceforth: 
(a) Bail conditions should not mandate, require or permit contact between the 

accused and the victim. Such conditions should seek to protect the complainant 
from any further harassment by the accused; 

(b) Where circumstances exist for the court to believe that there might be a 
potential threat of harassment of the victim, or upon apprehension expressed, 
after calling for reports from the police, the nature of protection shall be 
separately considered and appropriate order made, in addition to a direction to 
the accused not to make any contact with the victim; 

(c) In all cases where bail is granted, the complainant should immediately be 
informed that the accused has been granted bail and copy of the bail order made 
over to him/her within two days; 

(d) Bail conditions and orders should avoid reflecting stereotypical or patriarchal 
notions about women and their place in society, and must strictly be in 
accordance with the requirements of the Cr. PC. In other words, discussion about 
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the dress, behavior, or past “conduct” or “morals” of the prosecutrix, should not 
enter the verdict granting bail; 

(e) The courts while adjudicating cases involving gender related crimes, should not 
suggest or entertain any notions (or encourage any steps) towards compromises 
between the prosecutrix and the accused to get married, suggest or mandate 
mediation between the accused and the survivor, or any form of compromise as 
it is beyond their powers and jurisdiction; 

(f) Sensitivity should be displayed at all times by judges, who should ensure that 
there is no traumatization of the prosecutrix, during the proceedings, or anything 
said during the arguments, and 

(g) Judges especially should not use any words, spoken or written, that would 
undermine or shake the confidence of the survivor in the fairness or impartiality 
of the court. 

45. Further, courts should desist from expressing any stereotype opinion, in words 
spoken during proceedings, or in the course of a judicial order, to the effect that (i) 
women are physically weak and need protection; (ii) women are incapable of or cannot 
take decisions on their own; (iii) men are the “head” of the household and should take 
all the decisions relating to family; (iv) women should be submissive and obedient 
according to our culture; (v) “good” women are sexually chaste; (vi) motherhood is 
the duty and role of every woman, and assumptions to the effect that she wants to be 
a mother; (vii) women should be the ones in charge of their children, their upbringing 
and care; (viii) being alone at night or wearing certain clothes make women 
responsible for being attacked; (ix) a woman consuming alcohol, smoking, etc. may 
justify unwelcome advances by men or “has asked for it”; (x) women are emotional 
and often overreact or dramatize events, hence it is necessary to corroborate their 
testimony; (xi) testimonial evidence provided by women who are sexually active may 
be suspected when assessing “consent” in sexual offence cases; and (xii) lack of 
evidence of physical harm in sexual offence case leads to an inference of consent by 
the woman. 

46. As far as the training and sensitization of judges and lawyers, including public 
prosecutors goes, this court hereby mandates that a module on gender sensitization 
be included, as part of the foundational training of every judge. This module must aim 
at imparting techniques for judges to be more sensitive in hearing and deciding cases 
of sexual assault, and eliminating entrenched social bias, especially misogyny. The 
module should also emphasize the prominent role that judges are expected to play in 
society, as role models and thought leaders, in promoting equality and ensuring 
fairness, safety and security to all women who allege the perpetration of sexual 
offences against them. Equally, the use of language and appropriate words and 
phrases should be emphasized as part of this training. 

47. The National Judicial Academy is hereby requested to devise, speedily, the 
necessary inputs which have to be made part of the training of young judges, as well 
as form part of judges' continuing education with respect to gender sensitization, with 
adequate awareness programs regarding stereotyping and unconscious biases that can 
creep into judicial reasoning. The syllabi and content of such courses shall be framed 
after necessary consultation with sociologists and teachers in psychology, gender 
studies or other relevant fields, preferably within three months. The course should 
emphasize upon the relevant factors to be considered, and importantly, what should 
be avoided during court hearings and never enter judicial reasoning. Public Prosecutors 
and Standing Counsel too should undergo mandatory training in this regard. The 
training program, its content and duration shall be developed by the National Judicial 
Academy, in consultation with State academies. The course should contain topics such 
as appropriate court-examination and conduct and what is to be avoided. 
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48. Likewise, the Bar Council of India (BCI) should also consult subject experts and 
circulate a paper for discussion with law faculties and colleges/universities in regard to 
courses that should be taught at the undergraduate level, in the LL.B program. The 
BCI shall also require topics on sexual offences and gender sensitization to be 
mandatorily included in the syllabus for the All India Bar Examination. 

49. Before parting, this Court expresses its gratitude for the valuable suggestions 
and the assistance rendered by the learned Attorney General pursuant to the notice 
issued. We also appreciate the submissions made on behalf of the appellant(s) and the 
intervenor(s). 

50. Each High Court should, with the help of relevant experts, formulate a module 
on judicial sensitivity to sexual offences, to be tested in the Judicial Services 
Examination. 

51. In the light of the above, the bail conditions in the impugned judgment, 
extracted at para 3 above, are set aside, and expunged from the record. 

52. Before concluding, it would be appropriate to quote certain excerpts from the 
Canadian Commentaries on Judicial Conduct : 

“[T]he wisdom required of a judge is to recognize, consciously allow for, and 
perhaps to question, all the baggage of past attitudes and sympathies that fellow 
citizens are free to carry, untested, to the grave.

True impartiality does not require that the judge have no sympathies or 
opinions; it requires that the judge nevertheless be free to entertain and act upon 
different points of view with an open mind.”
53. Judges play - at all levels - a vital role as teachers and thought leaders. It is 

their role to be impartial in words and action, at all times. If they falter, especially in 
gender related crimes, they imperil fairness and inflict great cruelty in the casual 
blindness to the despair of the survivors. 

54. The appeal is disposed of in the above terms; there shall be no order on costs. 
———

 In Vikram v. The State of Madhya Pradesh in MCRC 23350/2020, dated 30.7.2020 

 Crl. M.P No. 102226/2020 

 Section 354A reads as follows: 

“354A. Sexual harassment and punishment for sexual harassment.—

(1) A man committing any of the following acts—

(i) physical contact and advances involving unwelcome and explicit sexual overtures; or

(ii) a demand or request for sexual favours; or

(iii) showing pornography against the will of a woman; or

(iv) making sexually coloured remarks, shall be guilty of the offence of sexual harassment.

(2) Any man who commits the offence specified in clause (i) or clause (ii) or clause (iii) of sub-section (1) shall 
be punished with rigorous imprisonment for a term which may extend to three years, or with fine, or with both.

(3) Any man who commits the offence specified in clause (iv) of sub-section (1) shall be punished with 
imprisonment of either description for a term which may extend to one year, or with fine, or with both.”

 (2018) 16 SCC 74

 (2013) 15 SCC 570

 (2015) 7 SCC 681

 Crl. A. No. 438/2011 decided on 27.11.2019 
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 MCRC No. 13734/2020 order dated 19.05.2020 passed by Madhya Pradesh High Court. 

 Crl. P. No. 2427/2020, order dated 22.06.2020 passed by High Court of Karnataka. 

 M.P No. 2/2014 in Crl. A No. 402/2014 order dated 18.06.2015 

 Crl. O.P. No. 1881/2015. 

 CRM No. 2961/2020 Order dated 16.04.2020 of the Calcutta High Court 

 BLAPL No. 2596/2020 Order dated 02.06.2020, passed by Orissa High Court. 

 CRA No. 3353/2020 Order dated 02.09.2020 passed by the Madhya Pradesh High Court 

 Cr. M. No. 23962/2017, order dated 13.09.2017 passed by the Punjab and Haryana High Court 

 (2009) 4 SCC 45

 (2020) 10 SCC 77

 (1996) 2 SCC 384

 (2004) 5 SCC 518

 A phrase that means the traits inherent to a thing or situation, especially a negative or difficult one (See 
https ://idioms.thefreedictionary.com/the+nature+of+the+beast) 

 Report of the Special Rapporteur on Violence against Women, its Causes and Consequences, on her Mission to 
India (22 April to 1 May, 2013) A/HRC/26/38/Add.1 (accessible at www.ohchr.org › Documents › A-HRC-26-38-
Add1_en) 

 Shannon Sampert, “Let Me Tell You a Story : English-Canadian Newspapers and Sexual Assault Myths” (2010) 
22 : 2 Canadian Journal of Women and the Law 301 at 304; also Janice Du Mont, and Deborah Parmis; “Judging 
Women : The Pernicious Effects of Rape Mythology” (1999) 19 : 1-2 Canadian Woman Studies 102 at 102 

 Joanne Conaghan, Law and Gender (Oxford : Oxford University Press, 2013) at 113 

 The Declaration on the Elimination of Violence Against Women (also ‘DEVAW). Articles 1 and 2 read as follows: 

“Article One:

For the purposes of this Declaration, the term “violence against women” means any act of gender-based 
violence that results in, or is likely to result in, physical, sexual or psychological harm or suffering to women, 
including threats of such acts, coercion or arbitrary deprivation of liberty, whether occurring in public or in 
private life.

Article Two:

Violence against women shall be understood to encompass, but not be limited to, the following:

(a) Physical, sexual and psychological violence occurring in the family, including battering, sexual abuse of 
female children in the household, dowry-related violence, marital rape, female genital mutilation and other 
traditional practices harmful to women, non-spousal violence and violence related to exploitation;

(b) Physical, sexual and psychological violence occurring within the general community, including rape, sexual 
abuse, sexual harassment and intimidation at work, in educational institutions and elsewhere, trafficking in 
women and forced prostitution;

(c) Physical, sexual and psychological violence perpetrated or condoned by the State, wherever it occurs.”

 (1997), 38 Can. Psychology 91, K. E. Renner, C. Alksnis and L. Park at p. 100 

 (2015) 7 SCC 681

 Crl. A. No. 438/2011 

 https ://ncrb.gov.in/sites/default/files/CII%202019%20Volume%201.pdf

 Erica Rackley, The Art and Craft of Writing Judgements in Hunter, Rosemary and McGlynn, Clare and Rackley, 
Erika, eds. FEMINIST JUDGMENTS: FROM THEORY TO PRACTICE, Hart Publishing, Oxford. 
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 Inter-American Commission on Human Rights, Access to Justice for Women Victims of Sexual Violence : 
Education and Health, OEA/Ser.L/V/II. Doc. 65 (2011); Simone Cusack, Eliminating Judicial Stereotyping, Paper 
submitted to the Office of the High Commissioner for Human Rights (2014). 

 Simone Cusack, Eliminating Judicial Stereotyping, Paper submitted to the Office of the High Commissioner for 
Human Rights (2014), p. 2. 

 Supra, p. 17. 

 The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), was adopted in 1979 
by the UN General Assembly; it is sometimes described as an international bill of rights for women. The CEDAW 
Committee is set up under Article 17 of CEDAW. 

 V.K. v. Bulgaria, Communication No. 20/2008, UN Doc. CEDAW/C/49/D/20/2008 (2011) (CEDAW) 

 Karen Tayag Vertido v. The Philippines, Communication No. 18/2008, UN Doc. CEDAW/C/46/D/18/2008 (2010) 
(CEDAW), para. 8.4. 

 Simone Cusack, Eliminating Judicial Stereotyping, Paper submitted to the Office of the High Commissioner for 
Human Rights (2014), p. 22. 

 The Honourable Madame Justice Claire L'Heureux-Dubé, ‘Beyond the Myths : Equality, Impartiality, and 
Justice’ (2001) 10(1) Journal of Social Distress and the Homeless 87, 88. 

 Explained in R. v. Osolin, [1993] 4 SCR 595 (a Canadian case) as opinions improperly forming the background 
for considering evidentiary issues in sexual assault trials. These include the false concepts that : women cannot 
be raped against their will; only “bad girls” are raped; anyone not clearly of “good character” is more likely to 
have consented. 

 R v. Seaboyer, [1991] 2 SCR 577, 650 (L'Heureux-Dubé & Gonthier JJ, dissenting in part) (Canada, Supreme 
Court). 

 State of Punjab v. Gurmit Singh, (1996) 2 SCC 384. 

 Rachael K. Hinkle et al., A Positive Theory and Empirical Analysis of Strategic Word Choice in District Court 
Opinions, 4 J. OF LEGAL ANALYSIS 407, 408 (2012). 

 Ibid, at p. 409. 

 Les Éditions Yvon Blais Inc, 1991, quoted by Rt. Hon'ble Beverley Mclachlin, former Chief Justice of Canada, in 
her Speech Judging in a Democratic State https ://www.scc-csc.ca/judges-juges/spe-dis/bm-2004-06-03-
eng.aspx#fnb10

Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/ 
notification is being circulated on the condition and understanding that the publisher would not be liable in any manner by reason of any mistake 
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HIGH COURT OF CHHATTISGARH, BILASPUR

CRA No.   1607   of 20  15  

1. Bhawan Singh, S/o Gohadu Singh Gond, aged about 42 years, 

2. Jai Singh, S/o Samaru Gond, aged about 52 years, 

3. Sukhsen Gond, S/o Gayadin Gond, aged about 40 years, 

[All  resident  of  Village  Dhhummatola,  Police  Station  Marwahi,  District

Bilaspur (M.P.)]

---- Appellants
(In Jail)

Versus 

State of Chhattisgarh, through Station House Officer Marwahi, Tehsil Pendra

Road, District Bilaspur (Chhattisgarh)

---- Respondent

For Appellants :  Mr. Ravindra Sharma, Advocate

For Respondent-State : Mr. Anmol Sharma, Panel Lawyer

DB: Hon'ble Shri Justice Sanjay K. Agrawal and

Hon'ble Smt. Justice Rajani Dubey

Order on Board

(11.05.2022)

Sanjay K. Agrawal, J

1. This is extremely unfortunate case where though the appellants herein

had been admitted to privilege of bail by order of this Court dated 29.04.2016

and were directed to furnish bail bonds with one solvent surety each for their

release, but they could not furnish bail bonds on the ground of their poverty

and being member of Scheduled Tribe community and are still in jail for more

than  six  years  despite  bail  have  been  granted  by  suspending  their  jail

sentence  and  now  in  shape  of  IA No.03 an application  has  been  filed

seeking  modification  of the  aforesaid  order  dated  29.04.2016,  permitting

them to be released on personal bond(s).
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2. Mr. Ravindra Sharma, learned counsel for the appellants submits that

the family members of the appellants are not in contact with the appellants

and, therefore, they have preferred the instant appeal through legal aid. They

are  poor  villagers  and  belong  to  Scheduled  Tribe  community  and  are

continuously incarcerated in jail since 11.08.2013, thus, they are unable to

comply  with  the  conditions  stipulated  by  this  Court  in  the  order  dated

29.04.2016 while granting bail to them and, because of which, they could not

be released on bail.  This fact  has also been brought to the notice of  the

Secretary, High Court Legal Aid Services Committee by the jail  authorities

vide its letter dated 13.04.2022. He relied on an order passed by this Court in

the  case of Pardeshi  @ Ratiram @ Raturam and others  vs.  State  of

Chhattisgarh1 wherein this Court relying on the judgments of Supreme Court

in the cases of  Moti Ram and others vs. State of M.P.2 and  Hussainara

Khatoon and others (I) vs. Home Secretary, State of Bihar3 directed the

appellants therein to be released on bail  on their  executing only personal

bond and exempted other conditions stipulated earlier while granting bail to

the appellants therein.  Hence, praying similar  direction modification in the

order dated 29.04.2016 is prayed for.

3. Learned State counsel submits that appropriate order in this regard be

passed.

4. We have heard learned counsels for the parties, considered their rival

submissions  made  hereinabove  and  also  went  through  the  record  with

utmost circumspection.

5. The question which arose for consideration before us is whether the

appellants can be released on bail  on their  executing only personal  bond

1 CRA No.1239 of 2019, dated 29.03.2022
2 (1978) 4 SCC 47
3 (1980) 1 SCC 81
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without insisting them to furnish bail bonds alongwith sureties.  

6. In order to decide the plea, it would be appropriate to notice Section

389(1) of CrPC by which sentence awarded to an accused person convicted

for an offence can be suspended in pending appeal and he can be released

on bail, which states as under:

“389.  Suspension  of  sentence  pending  the  appeal;  release  of
appellant on bail.

(1) Pending any appeal by a convicted person, the Appellate Court may,
for reasons to be recorded by it in writing, order that the execution of the
sentence or order appealed against be suspended and, also, if he is in

confinement, that he be released on bail, or on his own bond.”

7. A careful perusal of the provisions contained in Section 389(1) of CrPC

would show that the Legislature has consciously empowered the Appellate

Court to suspend the substantive jail sentence of a convicted person, for the

reasons to be recorded in the order, pending final disposal of the criminal

appeal filed by him, and if he is in confinement, he be released on bail or on

his own bond as, such, it is absolutely discretionary in nature and it is for the

Appellate Court to decide as to whether an accused can be released on bail

or on his own bond by suspending his substantive jail sentence.

8. The Supreme Court in the case of  Moti Ram (supra) considered the

issue  whether  the  Appellate  Court  is  empowered  to  enlarge  convicted

accused on his own bond without sureties and in Para-3 of the judgment their

Lordships framed three questions, out of which we are concerned here only

with Questions No.(1), which states as under:

“3. …..(1) Can the Court, under the Code of Criminal Procedure,
enlarge, on his own bond without sureties,  a person undergoing
incarceration for a non-bailable offence either as undertrial or as
convict who has appealed or sought special leave?….”



CRA-1607-2015
Page 4 of 9

Thereafter,  their  Lordships  relying  upon  Gujarat  Committee  Report

proceeded to answer the aforesaid question in Para-14, 18, 18A, 20, 27, 30

& 31 which reads thus:

“14. The consequences of pre-trial detention are grave. Defendants
presumed  innocent  are  subjected  to  the  psychological  and  physical
deprivations of jail life, usually under more onerous conditions than are
imposed on convicted defendants. The jailed defendant loses his job is
he has one and is prevented from contributing to the preparation of his
defence. Equally important, the burden of his detention frequently falls
heavily on the innocent members of his family. 

*** ***    ***         ***

18. The Encyclopaedia Britannica brings out the same point even in
more affluent societies: 

"Bail,  procedure by which a judge or magistrate sets at  liberty
one  who  has  been  arrested  or  imprisoned,  upon  receipt  of
security  to  ensure  the released prisoner's  later  appearance in
court for further proceedings .. Failure to consider financial ability
has  generated  much  controversy  in  recent  years,  for  bail
requirements may discriminate against poor people and certain
minority groups who are thus deprived of an equal opportunity to
secure their freedom pending trial. Some courts now give special
consideration to indigent accused persons who, because of their
community  standing  and  past  history,  are  considered  likely  to
appear  in  court.  [Encyclopaedia  Britannica,  Vol.  I,  p.736  (15th

Edn) Micro Edn.]"

18A. Again:

"We  should  suggest  that  the  Magistrate  must  always  bear  in
mind  that  monetary  bail  is  not  a  necessary  element  of  the
Criminal process and even if risk of monetary loss is a deterrent
against fleeing from justice, it is not the only deterrent and there
are  other  factors  which  are  sufficient  deterrents  against  flight.
The  Magistrate  must  abandon  the  antiquated  concept  under
which pre-trial release could be ordered only against monetary
bail. That concept is out-dated and experience has shown that it
has done more harm than good. The new insight into the subject
of  pre-trial  release which  has now been developed in  socially
advanced countries and particularly the United State should now
inform  the  decisions  of  the  Magistrates  in  regard  to  pre-trial
release. Every other feasible method of pre-trial release should
be  exhausted  before  resorting  to  monetary  bail.  The  practice
which  is  now  being  followed  in  the  United  States  is  that  the
accused should ordinarily be released on order to appear or on
his own recognizance unless it is shown that there is substantial
risk  of non-appearance  or  there  are  circumstances  justifying
imposition of conditions on release ..  If a Magistrate is Satisfied
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after making an enquiry into the condition and background of the
accused that the accused has his roots in the community and is
not likely to abscond, he can safely release the accused on order
to appear or on his own recognizance ...…"

(emphasis added)

*** ***    ***              ***

20. Thus,  the  legal  literature,  Indian  and  Anglo-American,  on  bail
jurisprudence  lends  countenance  to  the  contention  that  bail.  loosely
used, is comprehensive enough to cover release on ones own bond
with or without sureties.

*** ***    ***              ***

27. The slippery aspect is dispelled when we understand the import
of Sec. 389(1) which reads: 

389 (1): Pending any appeal by a convicted person the Appellate
Court may, for reasons to be recorded by it in writing, order that
the  execution  of  the  sentence  or  order  appealed  against  be
suspended and, also, if he is in confinement, that he be released
on bail, or on his own bond. 

The  court  of  appeal  may  release  a  convict  on  his  own bond
without sureties. Surely. it cannot be that an under-trial is worse of than
a convict or that the power of the court to release increases when the
guilt is established. It is not the court's status but the applicant's guilt
status that is germane. That a guilty man may claim judicial liberation
pro tempore without sureties while an undertrial cannot is a reduetio ad
absurdam. 

*** ***    ***              ***

30. If sureties are obligatory even for juveniles, females and sickly
accused while they can be dispensed with, after being found guilty, if
during trial when the presence to instruct lawyers is more necessary, an
accused must buy release only with sureties while at the appellate level,
suretyship is expendable, there is unreasonable restriction on personal
liberty with discrimination writ  on the provisions. The hornet's nest of
Part III need not be provoked if we read 'bail' to mean that it popularly
docs, and lexically and in American Jurisprudence is stated to Mean,
viz.,  a  generic  expression  used  to  describe  judicial  release  from
custodia juris. Bearing in mind the need for liberal interpretation in areas
of social justice, individual freedom and indigent's rights, we hold that
bail covers both-release on one's own bond, with or without sureties.
When sureties should be demanded and what sum should be insisted
on are dependent on variables.

31. Even so, poor men- Indians are, in monetary terms, indigents-
young persons infirm individuals and women are weak categories and
courts should be liberal in releasing them on their own recognisances-

put whatever reasonable conditions you may.”
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9. Similarly,  the  Supreme  Court  in  the  case  of  Hussainara  Khatoon

(supra)  held  that  an  accused  can  be  released  on  bail  on  his  executing

personal bond also. Relying upon the decision of Moti Ram (supra), Justice

R.S. Pathak, though in his separate, but in a concurring opinion held in Para-

8 as under:

“8. In  regard  to  the  exercise  of  the  judicial  power  to  release  a
prisoner awaiting trial on bail or on the execution of a personal bond
without sureties for his appearance, I have to say this briefly. There is
an amplitude of power in this regard within the existing provisions of the
Code of Criminal Procedure, and it is for the courts to fully acquaint
themselves with the nature and extent of their discretion in exercising it.
I think it is no longer possible to countenance a mechanical exercise of
the  power.  What  should  be  the  amount  of  security  required  or  the
monetary  obligation  demanded in  a  bond is  a  matter  calling  for  the
careful consideration of several factors. The entire object being only to
ensure that the undertrial does not flee and hide himself from trial, all
the relevant considerations which enter into the determination of that
question must be taken into account (Section 440, CrPC). A synoptic
impression of what the considerations could be may be drawn from the
following provision in the United States Bail Reform Act of 1966:

In  determining  which  conditions  of  releases  will  reasonably
assure appearance,  the judicial  officer shall,  on the basis of
available  information,  take  into  account  the  nature  and
circumstances  of  the  offence  charged,  the  weight  of  the
evidence  against  the  accused,  the  accused’s  family  ties,
employment,  financial  resources,  character  and  mental
condition,  the  length  of  his  residence  in  the  community,  his
record of convictions, and his record of appearance at court
proceedings or of flight to avoid prosecution or failure to appear
at court proceedings (18 US S. 3146(b)).

These  are  considerations  which  should  be  kept  in  mind  when
determining the amount of the security or monetary obligation. Perhaps,
if this is done the abuses attendant on the prevailing system of pre-trial
release in India could be avoided or, in any event, greatly reduced. See:

Moti Ram vs. State of M.P., (1978) 4 SCC 47.”

10. Thus, in view of the provision contained in Section 389(1) of CrPC and

in view of principles of law laid down by their Lordships of the Supreme Court

in Moti Ram (supra) and Hussainara Khatoon (supra), the Appellate Court

in appropriate case is fully empowered to release the convict on personal
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bond taking into account the nature and circumstance of offence charged,

evidence available against the convict, his family  background and financial

condition etc, to ensure his appearance in Court as and when required. 

11. Reverting to the facts of the present case in the light of principle of law

laid down by the Supreme Court in the matters of  Moti Ram (supra) and

Hussainara Khatoon (supra), it is quite vivid that the appellants being poor

persons belonging to Scheduled Tribe community are in jail since 11.08.2013

and are not in contact  with their  family members and, therefore,  they are

unable  to  furnish  bail  bonds  as  directed  by  this  Court  vide  order  dated

29.04.2016 while granting bail to them. Accordingly, we deem it appropriate

to  direct  that  the  appellants,  namely,  Bhawan  Singh,  Jai  Singh  and

Sukhsen  Gond be  released  on  bail  forthwith  on  their executing  only

personal bond of Rs.5,000/- (Rupees Five Thousand Only) and shall appear

before the Registry of this Court on 16th August, 2022. They shall thereafter

appear before the concerned trial Court on a date to be given by the Registry

of this Court and shall continue to appear there on all such subsequent dates

as are given to them by the said Court, interval being not less than 6 months,

till the disposal of this appeal. It is ordered accordingly. 

12. Accordingly,  IA No.03  is  allowed.  Order  dated  29.04.2016  stands

modified to the extent indicated above.

13. A copy of this order be communicated to the concerned jail authorities

by fax/e-mail.

14. While parting with the matter in this regard, the Member Secretary,

Chhattisgarh State Legal Services Authority and the Secretary, High Court

Legal  Services  Committee are directed  to  collect  information from all  the

District Legal Services Authorities about the cases in which accused persons
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have been enlarged on bail  by  this  Court  but  are still  in  jail  due to their

inability to furnish bail bonds, as everyday we are coming across the cases in

which despite order of this Court granting bail to the accused persons, they

have  not  been  released  from  jail  and  report  be  submitted  on  or  before

13.06.2022. This exercise be done within a period of four weeks and matter

be listed for consideration on 15.06.2022.

15. A  copy  of  this  order  be  also  sent  to  the  Member  Secretary,

Chhattisgarh  State  Legal  Services  Authority;  Secretary,  High  Court  Legal

Services Committee and to all the District Legal Services Committees in the

State for information and needful. 

Sd/-     Sd/-
(Sanjay K. Agrawal)                                      (Rajani Dubey)
          Judge                                                                  Judge

        s@if
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HIGH COURT OF CHHATTISGARH, BILASPUR

CRA No.   1607   of 20  15  

• Bhawan Singh, S/o Gohadu Singh Gond, aged about 42 years, 

• Jai Singh, S/o Samaru Gond, aged about 52 years, 

• Sukhsen Gond, S/o Gayadin Gond, aged about 40 years, 

[All  resident  of  Village  Dhhummatola,  Police  Station  Marwahi,  District

Bilaspur (M.P.)]

---- Appellants
(In Jail)

Versus 

State of Chhattisgarh, through Station House Officer Marwahi, Tehsil Pendra

Road, District Bilaspur (Chhattisgarh)

---- Respondent

HEAD NOTE

The  Appellate  Court  while  considering  an  application  filed  under

Section  389  of  Cr.P.C.  for  suspension  of  sentence  and  grant  of  bail  is

empowered to suspend the substantive jail sentence of a convicted person,

for the reasons to be recorded in the order,  pending final  disposal  of  the

criminal appeal filed by him, and if he is in confinement, he be released on

bail or on his own bond (personal bond).

दण्ड प्रक्रिया संहिता की धारा 389 के अंतर्गत दण्डादेश के निलंबन एवं जमानत मंजूर किये

जाने हेतु प्रस्तुत आवेदन पत्र पर विचार करते समय अपीलीय न्यायालय ऐसे कारणों को जो उसके

द्वारा अभिलिखित किये जायेंगे, दोषसिद्घ व्यक्ति द्वारा की गई अपील के लंबित रहने तक, दोषसिद्घ

व्यक्ति के मुख्य दण्डादेश के निलंबन का आदेश देने हेतु सशक्त है, और यदि वह व्यक्ति परिरोध में

ह ैतो अपीलीय न्यायालय आदेश दे सकता है कि वह जमानत पर या उसके अपने बंध पत्र पर छोड़

दिया जाए ।



2020 SCC OnLine Chh 161 : (2020) 214 AIC 355

In the High Court of Chhattisgarh at Bilaspur
(BEFORE SANJAY K. AGRAWAL, J.)

XYZ … Petitioner;
Versus

State of Chhattisgarh, through the Secretary, Home Department 
and Another … Respondents.

Writ Petition (Cr.) No. 284 of 2020
Decided on August 18, 2020, [Order reserved on: 21-7-2020]

Criminal Law — Criminal Procedure Code, 1973 — Ss. 357-A, 357-B and 357-C — Victim 
compensation Scheme for women and children — Non-grant of compensation — Juvenile 
Justice Board has not made any recommendation to pay compensation in terms of S. 357A 
of Code — Whether petitioner (rape victim) is entitled for compensation as per Scheme of 
2018 framed by State Government — Held, rape victim is entitled for compensation under 
S. 357A of CrPC r/w S. 33(8) of POCSO Act 
Held : 

It is mandatory duty of Courts to apply its mind to question of compensation in every criminal 
case, that too by recording reasons 

— Since victim was minor and accused (juvenile) has been convicted for offences under Ss. 363, 
366 & 376 of IPC and Ss. 3 & 4 of POCSO Act, petitioner (rape victim) and her family members were 
required to be rehabilitated to protect them — Recommendation ought to have been made by 
Juvenile Justice Board to DLSA or SLSA under S. 357A(2) of Code read with S. 33(8) of POCSO Act 
and R. 7 of POCSO Rules, 2012, but that has not been done despite clear cut mandate in that regard 
— Petitioner is rape victim, that too minor and she has been sexually assaulted when offence took 
place and she has suffered not only physically but mentally also, and considering gravity of offence 
and that she is required to be rehabilitated and further taking into consideration provisions contained 
in NALSA's Compensation Scheme of 2018 and also keeping in mind provision enumerated in S. 33
(8) of POCSO Act r/w R. 7 of POCSO Rules, 2012/R. 9 of POCSO Rules, 2020 (w.e.f. 9-3-2020) and 
she has been traumatised heavily, petitioner is entitled for compensation under Scheme 2018 and 
not under Scheme of 2011 — Writ petition allowed — Protection of Children from Sexual Offences 
Act, 2012, Ss. 3, 4 and 33(8) — Protection of Children from Sexual Offences Rules, 2012, R. 7 

— Juvenile Justice Board has not recommended for grant of compensation either under S. 357A
(2) or (3) of Code, but that non-recommendation under S. 357A(2) or (3) of Code will not preclude 
High Court to consider and grant compensation to victim if it is brought to notice of High Court that 
criminal court neither granted compensation under S. 357 of Code nor made recommendation to 
DLSA or SLSA to grant compensation under S. 357A of Code. 
Held : 

A conjoint reading of S. 33(8) of POCSO Act r/w R. 9 of POCSO Rules, 2020 would show that 
Special Judge is empowered to direct for payment of compensation to victim/child for loss or pain 
which he/she has suffered — Quantum of compensation shall be calculated taking into consideration 
loss or injury suffered by victim and other related factors laid down in R. 7(3) of POCSO Rules, 2012 
substituted by POCSO Rules, 2020 and shall not be restricted to minimum compensation amount as 
prescribed by Victims Compensation Scheme by State Government — It would also be clear that 
such compensation, interim or final, shall be paid either from Victims Compensation Scheme or any 
other scheme or fund established under S. 357A of Code. 

Petitioner — rape victim (minor) at whose instance the accused (juvenile) has been found guilty 
and convicted for the criminal offences by the Juvenile Justice Board constituted under the Juvenile 
Justice (Care and Protection of Children) Act, 2015, but till this date she has not been paid a single 
penny towards compensation, either interim or final. Juvenile Justice Board also did not consider it 
appropriate to recommend to the District Legal Services Authority (DLSA) or the State Legal Services 
Authority (SLSA) in terms of Section 357A of the Code for grant of compensation to the petitioner 
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Key issue before the High Court:
i) Whether petitioner (rape victim) is entitled for compensation as per the Scheme of 2018 

framed by the State Government which came into force with effect from 2  October, 2018 as per 
the notification dated 4  February, 2019 by which date the Scheme has been bought into force or 
under the old scheme which was enforced with effect from 3-8-2011? 
Held : 

Section 357 of the Cr.P.C. is an important provision but Courts have seldom invoked it. This 
Section of law empowers the Court to award compensation while passing judgment of conviction. In 
addition to conviction, the Court may order the accused to pay some amount by way of 
compensation to the victim who has suffered by the action of the accused. This power to award 
compensation is not ancillary to other sentences but is in addition thereto. It is a measure of 
responding appropriately to crime as well as reconciling the victim with the offender. It is, to some 
extent, a constructive approach to crimes. It is indeed a step forward in our criminal justice system. 
We therefore recommend to all courts to exercise this power liberally so as to meet the ends of 
justice in a better way.” 

[Para 12]

Hari Krishna and State of Haryana v. Sukhbir Singh, (1988) 4 SCC 551 …………Considered 

Held : 
While the award or refusal of compensation in a particular case may be within the Court's 

discretion, there exists a mandatory duty on the Court to apply its mind to the question in every 
criminal case. Application of mind to the question is best disclosed by recording reasons for 
awarding/refusing compensation. It is axiomatic that for any exercise involving application of mind, 
the Court ought to have the necessary material which it would evaluate to arrive at a fair and 
reasonable conclusion. It is also beyond dispute that the occasion to consider the question of award 
of compensation would logically arise only after the court records a conviction of the accused. 
Capacity of the accused to pay which constitutes an important aspect of any order under Section 
357 of the Code of Criminal Procedure would involve a certain enquiry albeit summary unless of 
course the facts as merging in the course of the trial are so clear that the court considers it 
unnecessary to do so. Such an enquiry can precede an order on sentence to enable the court to take 
a view, both on the question of sentence and compensation that it may in its wisdom decide to 
award to the victim or his/her family. 

[Para 13]

Ankush Shivaji Gaikwad v. State of Maharashtra, (2013) 6 SCC 770, ……….Relied on 

Held : 
The schemes specify maximum limit of compensation and subject to maximum limit, the 

discretion to decide the quantum has been left with the State/District Legal Authorities. It has been 
brought to our notice that even though almost a period of five years has expired since the 
enactment of Section 357-A, the award of compensation has not become a rule and interim 
compensation, which is very important, is not being granted by the courts. It has also been pointed 
out that the upper limit of compensation fixed by some of the States is arbitrarily low and is not in 
keeping with the object of the legislation. 

It is the duty of the courts, on taking cognizance of a criminal offence, to ascertain whether there 
is tangible material to show commission of crime, whether the victim is identifiable and whether the 
victim of crime needs immediate financial relief. On being satisfied on an application or on its own 
motion, the court ought to direct grant of interim compensation, subject to final compensation being 
determined later. Such duty continues at every stage of a criminal case where compensation ought 
to be given and has not been given, irrespective of the application by the victim. At the stage of final 
hearing it is obligatory on the part of the court to advert to the provision and record a finding 
whether a case for grant of compensation has been made out and, if so, who is entitled to 
compensation and how much. Award of such compensation can be interim. Gravity of offence and 
need of victim are some of the guiding factors to be kept in mind, apart from such other factors as 
may be found relevant in the facts and circumstances of an individual case. 

[Para 17]

Suresh v. State of Haryana, (2015) 2 SCC 227………….Followed 

Held : 

nd

th
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Special Court upon receipt of information as to commission of any offence under the Act by 
registration of FIR shall on his own or on the application of the victim make enquiry as to the 
immediate needs of the child for relief or rehabilitation and upon giving an opportunity of hearing to 
the State and other affected parties including the victim pass appropriate order for interim 
compensation and/or rehabilitation of the child. In conclusion of proceeding, whether the accused is 
convicted or not, or in cases where the accused has not been traced or had absconded, the Special 
Court being satisfied that the victim had suffered loss or injury due to commission of the offence shall 
award just and reasonable compensation in favour of the victim. The quantum of the compensation 
shall be fixed taking into consideration the loss and injury suffered by the victim and other related 
factors as laid down in Rule 7(3) of the Protection of Children from Sexual Offences Rules, 2012 and 
shall not be restricted to the minimum amounts prescribed in the Victim Compensation Fund. The 
interim/final compensation shall be paid either from the Victim Compensation Fund or any other 
special scheme/fund established under section 357-A of the Code or any other law for the time being 
in force through the State Legal Services Authorities or the District Services Authority in whose hands 
the Fund is entrusted. If the Court declines to pass interim or final compensation in the instant case it 
shall record its reasons for not doing so. The interim compensation, so paid, shall be adjusted with 
final compensation, if any, awarded by the Special Court in conclusion of trial in terms of section 33
(8) of the Act. 

[Para 18]
AST/NRS-19108

Bijoy alias Guddu Das v. State of West Bengal, 2017 Cri LJ 3893 ……….Considered 
General Manager, Kerala State Road Transport Corporation, Trivandrum v. Mrs. 

Susamma Thomas, (1994) 2 SCC 176 : AIR 1994 SC 1631; Nipun Saxena v. Union 
of India, (2019) 2 SCC 703 ………….Followed 

Advocates who appeared in this case :
Mr. Ashish Surana, Advocate for the Petitioner;
Mr. Mateen Siddiqui, Deputy Advocate General, Advocate for the 

Respondents/State.
The Order of the Court was delivered by

SANJAY K. AGRAWAL, J.:— Proceedings of this matter have been taken-up for final 
hearing through video conferencing. 

2. This writ petition projects the helplessness of the petitioner herein - rape victim 
(minor) at whose instance the accused (juvenile) has been found guilty and convicted 
for the criminal offences by the Juvenile Justice Board constituted under the Juvenile 
Justice (Care and Protection of Children) Act, 2015 (for short, ‘the JJ Act of 2015’), but 
till this date she has not been paid a single penny towards compensation, either 
interim or final, despite clear pronouncements of their Lordships of the Supreme Court 
in catena of judgments including that of Suresh v. State of Haryana  mandating the 
criminal courts to advert to Section 357A of the Code of Criminal Procedure, 1973 (for 
short, ‘the Code’) at the time of final hearing and to award appropriate compensation 
to the rape victim as a matter of rule to enable her and her family to rehabilitate 
compelling the rape victim/petitioner to file this writ petition asking for compensation 
from the State and its authorities. 

3. The petitioner (rape victim) made a report against the accused (juvenile) for the 
offences punishable under Sections 363, 366 & 376 of the IPC and Sections 3 & 4 of 
the Protection of Children from Sexual Offences Act, 2012 (for short, the POCSO Act’) 
and ultimately, he was charged for those offences and also charge-sheeted, but 
though he was also charge-sheeted for the offences punishable under Sections 3 and 4 
of the POCSO Act, but since the accused was juvenile, therefore, as per the provision 
contained in Section 34(1) of the POCSO Act, he was tried by the Juvenile Justice 
Board constituted under the Act of 2015 and ultimately, by judgment dated 2-3-2020, 
he was found guilty and convicted by the Juvenile Justice Board for offences under 
Sections 363, 366 & 376 of the IPC and Sections 3 & 4 of the POCSO Act as per the 

1
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provisions contained in the JJ Act of 2015 and also he was sentenced to fine of Rs. 
1,000/-, but no order was passed directing payment of compensation to the petitioner 
(victim) as provided under Section 357 of the Code. The learned Juvenile Justice Board 
also did not consider it appropriate to recommend to the District Legal Services 
Authority (DLSA) or the State Legal Services Authority (SLSA) in terms of Section 
357A of the Code for grant of compensation to the petitioner which compelled the 
petitioner to file this writ petition seeking compensation for her rehabilitation. 

4. It is the case of the petitioner that she is a rape victim and the accused has also 
been found guilty by the Juvenile Justice Board, yet, she has not been paid even a 
single penny as compensation either as an interim measure or final, though Section 33
(8) of the POCSO Act read with Rule 7 of the Protection of Children from Sexual 
Offences Rules, 2012 clearly provides that in appropriate cases, the Special Court may, 
in addition to the punishment, direct payment of such compensation as may be 
prescribed to the child for any physical or mental trauma caused to him or for 
immediate rehabilitation of such child, as such, she is entitled for compensation as per 
the compensation scheme floated by the State Government that is called as “the 
Compensation Scheme for Women Victims/Survivors of Sexual Assault/other Crimes, 
2018” (for short, ‘the Scheme of 2018’). 

5. Opposing the writ petition, the State Government has filed its return stating inter 
alia that the Juvenile Justice Board has not made any recommendation to pay 
compensation in terms of Section 357A of the Code and if compensation has not been 
paid, remedy of the petitioner is to file appeal under the proviso to Section 372 of the 
Code and as such, the writ petition as framed and filed is not maintainable and 
deserves to be dismissed. 

6. Mr. Ashish Surana, learned counsel appearing for the petitioner, at the outset, 
replying to the preliminary objection, would submit that the judgment passed by the 
Juvenile Justice Board not awarding compensation under Section 357A of the POCSO 
Act to the petitioner would not be appealable by virtue of the provision contained in 
the proviso to Section 372 of the Code, as the accused has been tried as per the 
provision contained in the JJ Act of 2015 and against the judgment of conviction 
recorded and sentence awarded under the JJ Act of 2015, no appeal wold lie under the 
Code. He would further submit that despite the decision of the Supreme Court in 
Suresh (supra) mandating the criminal courts to advert to Section 357A of the Code, 
the Juvenile Justice Board did not advert to Section 357A and failed to make 
recommendation to the DLSA or the SLSA for quantifying compensation, that would 
not preclude this Court in assessing compensation and granting compensation to the 
petitioner (rape victim) which she is otherwise entitled to. He would also submit that 
since Section 33(8) of the POCSO Act read with Rule 7 of the Protection of Children 
from Sexual Offences Rules, 2012 clearly provides for grant of additional 
compensation, but merely because the accused was tried as per the procedure laid 
down in the JJ Act of 2015, by virtue of Section 34(1) of the POCSO Act, the petitioner 
(rape victim) is still entitled for compensation, as trial of the accused under the Act of 
2015 would not dis-entitle her to the benefit of compensation under Section 357A of 
the Code and Section 33(8) of the POCSO Act, because the substantive law providing 
for compensation will prevail over the procedural provisions. He would further contend 
that as per the Scheme of 2018, the petitioner - rape victim is entitled for 
compensation along with interest. He would also contend that in this case no 
compensation either interim or final was not granted to the petitioner, as nobody 
appeared on behalf of the prosecution/State before the Juvenile Justice Board to assist 
the Court and when the petitioner made application for assisting the 
prosecution/Court, that was rejected on the ground since the State is not represented, 
therefore, she cannot assist the Court. Such a practice on the part of the State 
Government deserves to be deprecated and appropriate order be also passed directing 
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the State in this regard and appropriate compensation be granted to the petitioner. 
7. Mr. Mateen Siddiqui, learned State counsel, would submit that the writ petition 

as framed and filed is not maintainable in view of availability of efficacious alternative 
remedy in shape of proviso to Section 372 of the Code which provides for appeal 
against inadequate compensation granted to the victim. He would further submit that 
since no recommendation in terms of Section 357A(2) & (3) of the Code was made by 
the trial Court, no order/direction can be made in extraordinary jurisdiction to grant 
compensation to the rape victim/petitioner and even otherwise, if she is held entitled, 
then she would be entitled under the old Scheme i.e. the Chhattisgarh Victim 
Compensation Scheme, 2011 under which the rape victim is entitled for Rs. 50,000/- 
and as such, the writ petition deserves to be dismissed. 

8. I have heard learned counsel for the parties and considered their rival 
submissions made herein-above and also went through the record with utmost 
circumspection. 
Answer to Preliminary Objections:—

9. It appears from the record that at the instance of the petitioner, the accused 
(juvenile) was tried for the aforesaid offences under the provisions of the JJ Act of 
2015, as per the provision contained in Section 34(1) of the POCSO Act and the 
accused has been convicted and sentenced under the aforesaid provisions of law. The 
JJ Act of 2015 provides for appeal, but no such appeal lies under Section 101 of the JJ 
Act of 2015 at the instance of victim against non-grant of compensation. Section 101
(5) of the JJ Act of 2015 is not applicable to the instant case, therefore, appeal under 
the proviso to Section 372 of the Code is not available to the petitioner/victim. Even 
otherwise, proviso to Section 372 of the Code provides appeal against an order 
imposing inadequate compensation whereas, in the instant case, no compensation has 
been awarded to the victim, therefore, proviso to Section 372 of the Code is 
inapplicable to the petitioner (victim). 

10. True it is that the Juvenile Justice Board has not recommended for grant of 
compensation either under Section 357A(2) or (3) of the Code, but that non-
recommendation under Section 357A(2) or (3) of the Code will not preclude this Court 
to consider and grant compensation to the victim if it is brought to the notice of this 
Court that the criminal court neither granted compensation under Section 357 of the 
Code nor made recommendation to the DLSA or the SLSA to grant compensation 
under Section 357A of the Code. Thus, it is a fit case where this Court should step-in 
and consider grant of compensation to the petitioner (rape victim) in its writ 
jurisdiction. As such, both the preliminary objections raised herein-above by the 
learned State counsel, are hereby overruled. 

11. Turning to the merits of the matter, it would be appropriate to notice the law 
relating to compensation to victim in this behalf. Section 357 of the Code provides 
that the trial Court at the time of conclusion of trial can grant compensation to the 
victim. Section 357 of the Code provides as under:— 

“357. Order to pay compensation.—(1) When a Court imposes a sentence of 
fine or a sentence (including a sentence of death) of which fine forms a part, the 
Court may, when passing judgment, order the whole or any part of the fine 
recovered to be applied— 

(a) in defraying the expenses properly incurred in the prosecution;
(b) in the payment to any person of compensation for any loss or injury caused 

by the offence, when compensation is, in the opinion of the Court, recoverable 
by such person in a Civil Court; 

(c) when any person is convicted of any offence for having caused the death of 
another person or of having abetted the commission of such an offence, in 
paying compensation to the persons who are, under the Fatal Accidents Act, 
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1855 (13 of 1855), entitled to recover damages from the person sentenced for 
the loss resulting to them from such death; 

(d) when any person is convicted of any offence which includes theft, criminal 
misappropriation, criminal breach of trust, or cheating, or of having 
dishonestly received or retained, or of having voluntarily assisted in disposing 
of, stolen property knowing or having reason to believe the same to be stolen, 
in compensating any bona fide purchaser of such property for the loss of the 
same if such property is restored to the possession of the person entitled 
thereto. 

(2) If the fine is imposed in a case which is subject to appeal, no such payment 
shall be made before the period allowed for presenting the appeal has elapsed, or, if 
an appeal be presented, before the decision of the appeal. 

(3) When a Court imposes a sentence, of which fine does not form a part, the 
Court may, when passing judgment, order the accused person to pay, by way of 
compensation, such amount as may be specified in the order to the person who has 
suffered any loss or injury by reason of the act for which the accused person has 
been so sentenced. 

(4) An order under this section may also be made by an Appellate Court or by 
the High Court or Court of Session when exercising its powers of revision. 

(5) At the time of awarding compensation in any subsequent civil suit relating to 
the same matter, the Court shall take into account any sum paid or recovered as 
compensation under this section.” 
12. Despite the above-stated clear provision of grant of compensation to the victim 

at the time of conclusion of trial, the criminal courts were found reluctant to award 
compensation to the victims; noticing this apathy and inhibition, the Supreme Court in 
the matter of Hari Krishna and State of Haryana v. Sukhbir Singh  recommended to all 
courts to exercise this power of granting compensation liberally under Section 357 of 
the Code so as to meet the ends of justice by observing as under:— 

“Section 357 of the Cr.P.C. is an important provision but Courts have seldom 
invoked it. This Section of law empowers the Court to award compensation while 
passing judgment of conviction. In addition to conviction, the Court may order the 
accused to pay some amount by way of compensation to the victim who has 
suffered by the action of the accused. This power to award compensation is not 
ancillary to other sentences but is in addition thereto. It is a measure of responding 
appropriately to crime as well as reconciling the victim with the offender. It is, to 
some extent, a constructive approach to crimes. It is indeed a step forward in our 
criminal justice system. We therefore recommend to all courts to exercise this 
power liberally so as to meet the ends of justice in a better way.” 
13. The above-stated mandate/reminder of their Lordships of the Supreme Court 

qua the grant of compensation to the victim at the time of conclusion of trial, did not 
evince any interest in the criminal courts and apathy continued qua victims. In view of 
that situation, the Supreme Court in the matter of Ankush Shivaji Gaikwad v. State of 
Maharashtra , held that it is the mandatory duty of Courts to apply its mind to the 
question of compensation in every criminal case, that too by recording reasons. It has 
been held as under in paragraph 66 of the report:— 

“66. To sum up: while the award or refusal of compensation in a particular case 
may be within the Court's discretion, there exists a mandatory duty on the Court to 
apply its mind to the question in every criminal case. Application of mind to the 
question is best disclosed by recording reasons for awarding/refusing 
compensation. It is axiomatic that for any exercise involving application of mind, 
the Court ought to have the necessary material which it would evaluate to arrive at 
a fair and reasonable conclusion. It is also beyond dispute that the occasion to 
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consider the question of award of compensation would logically arise only after the 
court records a conviction of the accused. Capacity of the accused to pay which 
constitutes an important aspect of any order under Section 357 of the Code of 
Criminal Procedure would involve a certain enquiry albeit summary unless of course 
the facts as merging in the course of the trial are so clear that the court considers it 
unnecessary to do so. Such an enquiry can precede an order on sentence to enable 
the court to take a view, both on the question of sentence and compensation that it 
may in its wisdom decide to award to the victim or his/her family.” 
14. Meanwhile, the Law Commission of India in its 154  Law Commission Report on 

the Code of Criminal Procedure made recommendation to insert Section 357A as 
Victim compensation scheme and consequently, accepting the said recommendation, 
Section 357A was inserted in the Code which reads as follows:— 

“357A. Victim compensation scheme.—(1) Every State Government in 
coordination with the Central Government shall prepare a scheme for providing 
funds for the purpose of compensation to the victim or his dependents who have 
suffered loss or injury as a result of the crime and who require rehabilitation. 

(2) Whenever a recommendation is made by the Court for compensation, the 
District Legal Service Authority or the State Legal Service Authority, as the case 
may be, shall decide the quantum of compensation to be awarded under the 
scheme referred to in sub-section (1). 

(3) If the trial Court, at the conclusion of the trial, is satisfied that the 
compensation awarded under section 357 is not adequate for such rehabilitation, or 
where the cases end in acquittal or discharge and the Victim has to be 
rehabilitated, it may make recommendation for compensation. 

(4) to (6) xxx xxx xxx”
15. This provision has been brought into the statute book i.e. the Code of Criminal 

Procedure, 1973, by Amending Act 5 of 2009 and the amendment has been brought 
into force with effect from 31-12-2009. The object and purpose of the provision is to 
enable the Court to direct the State to pay compensation to the victim where the 
compensation under Section 357 was not adequate or where the cases ended in 
acquittal or discharge and the victim was required to be rehabilitated. The provision 
was incorporated on the recommendation of 154  Report of the Law Commission. It 
recognises compensation as one of the methods of protection of victims. (See Suresh 
(supra).) 

16. At this stage, it would be appropriate to notice Sections 357B and 357C of the 
Code which read as under:— 

“357B. Compensation to be in addition to fine under section 326A or 
section 376D of Penal Code, 1860.—The compensation payable by the State 
Government under section 357A shall be in addition to the payment of fine to the 
victim under section 326A, 376AB, section 376D, 376DA and 376DB of the Penal 
Code, 1860. 

357C. Treatment of victims.—All hospitals, public or private, whether run by 
the Central Government, the State Government, local bodies or any other person, 
shall immediately, provide the first-aid or medical treatment, free of cost, to the 
victims of any offence covered under section 326A, 376, 376A, 376AB, 376B, 376C, 
376D, 376DA, 376DB or section 376E of the Penal Code, 1860, and shall 
immediately inform the police of such incident.” 
17. In Suresh (supra), their Lordships of the Supreme Court have clearly noticed 

that despite there being a clear provision in Section 357A of the Code, the award of 
compensation has not become a rule and interim compensation, though it is very 
important, is not being granted by the courts. It has been observed pertinently as 
under:— 

th

th

-----------------------------------------------------------------------------------------------------------------------------------------------------------
© 2022 EBC Publishing Pvt.Ltd., Lucknow.
SCC Online Web Edition: http://www.scconline.com
Printed For: Shri Sumit Kumar Harshyana
Page 7         Monday, July 18, 2022
SCC Online Web Edition, © 2022 EBC Publishing Pvt. Ltd.



“15. We are informed that 25 out of 29 State Governments have notified victim 
compensation schemes. The schemes specify maximum limit of compensation and 
subject to maximum limit, the discretion to decide the quantum has been left with 
the State/District Legal Authorities. It has been brought to our notice that even 
though almost a period of five years has expired since the enactment of Section 357
-A, the award of compensation has not become a rule and interim compensation, 
which is very important, is not being granted by the courts. It has also been 
pointed out that the upper limit of compensation fixed by some of the States is 
arbitrarily low and is not in keeping with the object of the legislation. 

16. We are of the view that it is the duty of the courts, on taking cognizance of a 
criminal offence, to ascertain whether there is tangible material to show commission 
of crime, whether the victim is identifiable and whether the victim of crime needs 
immediate financial relief. On being satisfied on an application or on its own motion, 
the court ought to direct grant of interim compensation, subject to final 
compensation being determined later. Such duty continues at every stage of a 
criminal case where compensation ought to be given and has not been given, 
irrespective of the application by the victim. At the stage of final hearing it is 
obligatory on the part of the court to advert to the provision and record a finding 
whether a case for grant of compensation has been made out and, if so, who is 
entitled to compensation and how much. Award of such compensation can be 
interim. Gravity of offence and need of victim are some of the guiding factors to be 
kept in mind, apart from such other factors as may be found relevant in the facts 
and circumstances of an individual case.” 
18. In the matter of Bijoy alias Guddu Das v. State of West Bengal , the Calcutta 

High Court while dealing with the provisions of the POCSO Act qua the compensation 
to the victim, in paragraph 39 of the report, held as under:— 

“39. The following directives are issued to the investigating agencies, prosecutors 
and the Special Courts so that the aforesaid provisions of law are followed in letter 
and spirit and fundamental right of dignity of a child victim and other basic human 
rights are preserved:— 

1. to 8. xxx xxx xxx
9. The Special Court upon receipt of information as to commission of any 

offence under the Act by registration of FIR shall on his own or on the application 
of the victim make enquiry as to the immediate needs of the child for relief or 
rehabilitation and upon giving an opportunity of hearing to the State and other 
affected parties including the victim pass appropriate order for interim 
compensation and/or rehabilitation of the child. In conclusion of proceeding, 
whether the accused is convicted or not, or in cases where the accused has not 
been traced or had absconded, the Special Court being satisfied that the victim 
had suffered loss or injury due to commission of the offence shall award just and 
reasonable compensation in favour of the victim. The quantum of the 
compensation shall be fixed taking into consideration the loss and injury suffered 
by the victim and other related factors as laid down in Rule 7(3) of the Protection 
of Children from Sexual Offences Rules, 2012 and shall not be restricted to the 
minimum amounts prescribed in the Victim Compensation Fund. The 
interim/final compensation shall be paid either from the Victim Compensation 
Fund or any other special scheme/fund established under section 357-A of the 
Code or any other law for the time being in force through the State Legal 
Services Authorities or the District Services Authority in whose hands the Fund is 
entrusted. If the Court declines to pass interim or final compensation in the 
instant case it shall record its reasons for not doing so. The interim 
compensation, so paid, shall be adjusted with final compensation, if any, 
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awarded by the Special Court in conclusion of trial in terms of section 33(8) of 
the Act. 

10. xxx xxx xxx”
19. The judgment of the Calcutta High Court in Bijoy alias Guddu Das (supra) was 

not only approved by the Supreme Court in the matter of Nipun Saxena v. Union of 
India , but their Lordships were pleased to make the said judgment a part of its 
judgment mandating all concerned to issue necessary direction in that behalf. It was 
held as under:— 

“45. The Calcutta High Court in Bijoy case  has also given other directions to 
ensure that the provisions of the law are followed in letter and spirit, and the 
fundamental rights of a child victim and other basic human rights are protected. We 
are in agreement with all these directions. Though some of the issues dealt with in 
these directions do not strictly arise in this case, keeping in view the fact that we 
are dealing with the rights of children, we are annexing the directions issued by the 
Calcutta High Court as Annexure 1 to this judgment. We request all the 
Chairpersons and Members of all the Juvenile Justice Committee of all the High 
Courts in the country to go through the judgment of the Calcutta High Court and 
the directions issued therein and they may issue similar directions, keeping in view 
the particular needs of each High Court/State.” 
20. The Protection of Children from Sexual Offences Act, 2012 came to be enacted 

by the Parliament with effect from 14-11-2012 to protect children from offences of 
sexual assault, sexual harassment and pornography and provide for establishment of 
Special Courts for trial of such offences. Sub-section (8) of Section 33 of the POCSO 
Act and Rule 7 of the Protection of Children from Sexual Offences Rules, 2012 which 
also provide for compensation read as under:— 

Section 33(8) of the POCSO Act
“33. Procedure and powers of Special Court.—(1) to (7) xxx xxx xxx 
(8) In appropriate cases, the Special Court may, in addition to the 

punishment, direct payment of such compensation as may be prescribed to the 
child for any physical or mental trauma caused to him or for immediate 
rehabilitation of such child. 

(9) xxx xxx xxx”
Rule 7 of the POCSO Rules, 2012 (substituted by the POCSO Rules, 2020 

with effect from 9-3-2020)
Rule 9 of the pari materia POCSO Rules, 2020

“9. Compensation.—(1) The Special Court may, in appropriate cases, on its 
own or on an application filed by or on behalf of the child, pass an order for 
interim compensation to meet the immediate needs of the child for relief or 
rehabilitation at any stage after registration of the First Information Report. Such 
interim compensation paid to the child shall be adjusted against the final 
compensation, if any. 

(2) The Special Court may, on its own or on an application filed by or on 
behalf of the victim, recommend the award of compensation where the accused 
is convicted, or where the case ends in acquittal or discharge, or the accused is 
not traced or identified, and in the opinion of the Special Court the child has 
suffered loss or injury as a result of that offence. 

(3) Where the Special Court, under sub-section (8) of section 33 of the Act 
read with sub-sections (2) and (3) of section 357A of the Code of Criminal 
Procedure, makes a direction for the award of compensation to the victim, it shall 
take into account all relevant factors relating to the loss or injury caused to the 
victim, including the following:— 
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(i) type of abuse, gravity of the offence and the severity of the mental or physical 
harm or injury suffered by the child; 

(ii) the expenditure incurred or likely to be incurred on his medical treatment for 
physical and/or mental health; 

(iii) loss of educational opportunity as a consequence of the offence, including 
absence from school due to mental trauma, bodily injury, medical treatment, 
investigation and trial of the offence, or any other reason; 

(iv) loss of employment as a result of the offence, including absence from place 
of employment due to mental trauma, bodily injury, medical treatment, 
investigation and trial of the offence, or any other reason; 

(v) the relationship of the child to the offender, if any;
(vi) whether the abuse was a single isolated incidence or whether the abuse took 

place over a period of time; 
(vii) whether the child became pregnant as a result of the offence;
(viii) whether the child contracted a sexually transmitted diseased (STD) as a 

result of the offence; 
(ix) whether the child contracted human immunodeficiency virus (HIV) as a 

result of the offence; 
(x) any disability suffered by the child as a result of the offence;
(xi) financial condition of the child against whom the offence has been 

committed so as to determine his need for rehabilitation; 
(xii) any other factor that the Special Court may consider to be relevant.

(4) The compensation awarded by the Special Court is to be paid by the State 
Government from the Victims Compensation Fund or other scheme or fund 
established by it for the purposes of compensating and rehabilitating victims 
under section 357A of the Code of Criminal Procedure or any other laws for the 
time being in force, or, where such fund or scheme does not exist, by the State 
Government. 

(5) The State Government shall pay the compensation ordered by the Special 
Court within 30 days of receipt of such order. 

(6) Nothing in these rules shall prevent a child or his parent or guardian or 
any other person in whom the child has trust and confidence from submitting an 
application for seeking relief under any other rules or scheme of the Central 
Government or State Government.” 

21. A conjoint reading of sub-section (8) of Section 33 of the POCSO Act read with 
Rule 9 of the POCSO Rules, 2020 would show that the Special Judge is empowered to 
direct for payment of compensation to the victim/child for loss or pain which he/she 
has suffered. The quantum of compensation shall be calculated taking into 
consideration the loss or injury suffered by the victim and other related factors laid 
down in Rule 7(3) of the POCSO Rules, 2012 substituted by the POCSO Rules, 2020 
and shall not be restricted to the minimum compensation amount as prescribed by the 
Victims Compensation Scheme by the State Government. It would also be clear that 
such compensation, interim or final, shall be paid either from the Victims 
Compensation Scheme or any other scheme or fund established under Section 357A of 
the Code. 

22. In the State of Chhattisgarh with effect from 3-8-2011, the Chhattisgarh Victim 
Compensation Scheme, 2011 enacted under Section 357A of the Code was in force 
and the Schedule attached with the Scheme states as under:— 

Schedule
S. No. Details of Loss or Injury Maximum Limit of 

Compensation
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1. Loss of Life 1.00 Lac
2. Loss of limb or part of body 

resulting 80% or above 
handicap or serious injury 
due to Acid Attack 

50,000

3. Loss of Limb or part of body 
resulting above 40% and 
below 80% handicapped

25,000

4. Rape of Minor 50,000
5. Rape 25,000
6. Rehabilitation 20,000
7. Loss of limb or part of body 

resulting below 40% 
handicap

10,000

8. Injury causing several 
mental agony to women and 
child victim in cases like 
human Trafficking 

20,000

9. Simple loss or injury to child 
victim

10,000

23. The Supreme Court in the matter of Nipun Saxena v. Union of India , in 
paragraph 9, held on 5-9-2018 that till the Scheme is framed, the NALSA's 
Compensation Scheme should function as a guideline to the Special Court for the 
award of compensation to victims of child sexual abuse under Rule 7 of the POCSO 
Rules of 2012. Paragraphs 2, 9, 10 and 11 to 15 of the report state as under:— 

2. It has been brought to our notice that as far as children are concerned, no 
Scheme of this nature has been framed with regard to the victims of sexual abuse 
under the provisions of the Protection of Children from Sexual Offences Act, 2012 
(for short “the POCSO Act”). 

9. Keeping this hiatus in mind, we are of the opinion, after hearing learned 
counsel for the parties as well as learned Additional Solicitor General, that NALSA's 
Compensation Scheme should function as a guideline to the Special Court for the 
award of compensation to victims of child sexual abuse under Rule 7 until the Rules 
are finalised by the Central Government. 

10. The Special Judge will, of course, take the provisions of the POCSO Act into 
consideration as well as any circumstances that are special to the victim while 
passing an appropriate order. 

11. We need not emphasise that the legislation is gender neutral and, therefore, 
the guidelines will be applicable to all children. 

12. The Special Judge will also pass appropriate orders regarding actual physical 
payment of the compensation or the interim compensation so that it is not misused 
or misutilised and is actually available for the benefit of the child victim. If the 
Special Judge deems it appropriate, an order of depositing the amount in an 
interest-bearing account may be passed. 

13. A copy of NALSA's Compensation Scheme as well as a copy of this order 
should be sent by the Registry to the Registrar General of every High Court with a 
direction that the Registrar General will circulate them to all the District Judges 
concerned for circulation to the Special Judges and the State, District and Taluka 
Legal Services Committees. 

14. A copy of the Scheme and a copy of the order passed by this Court will also 
be sent by the Registry to all the Judicial Academies for information. 
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15. We also direct that the publicity should be given to the Scheme as well as 
the order passed by us on regular basis until the Rules are finalised by the Central 
Government. The learned Additional Solicitor General assures us that the needful 
will be done on a regular basis through all forms of media. Needless to say that the 
Scheme and the Guidelines will be operational from 2-10-2018.” 
24. It would be appropriate to mention here that the National Legal Services 

Authority (NALSA) setup a committee and finalised the Compensation Scheme for 
Women Victims/Survivors of Sexual Assault/other Crimes and submitted before the 
Supreme Court on 24-4-2018 and on 21-5-2018, the said Scheme was accepted by 
the Supreme Court and called as “the Compensation Scheme for Women 
Victims/Survivors of Sexual Assault/other Crimes”. In the said Scheme, minimum 
limit of compensation provided to rape victim is Rs. 4 lakhs and upper limit of 
compensation is Rs. 7 lakhs. The Explanation appended to the said Rules provides that 
Chapter will not apply to the minor victims under the POCSO Act, 2012 qua 
compensation, as compensation issues are to be dealt with by the Special Courts 
under Section 33(8) of the POCSO Act, 2012 and Rule 7 of the POCSO Rules, 2012. 
Thereafter, pursuant to the direction of the Supreme Court in Nipun Saxena (supra) by 
order dated 5-9-2018 that “NALSA's Compensation Scheme for Women 
Victims/Survivors of Sexual Assault/other Crimes 2018” shall function as a guideline 
to the Special Court for the award of compensation to the victims of child sexual 
offence under Section 33(8) of the POCSO Act, 2012 and in exercise of the powers 
conferred by Section 357A of the Code, the State of Chhattisgarh has framed a 
scheme known as the Compensation Scheme for Women Victims/Survivors of Sexual 
Assault/other Crimes, 2018 with effect from 2-10-2018. Explanation appended to the 
Scheme provides that in case of Minor Victims under POCSO, it would be applicable. 
The Schedule attached to the said Scheme provides that in case of rape, minimum 
limit of compensation would be Rs. 4 lakhs and upper limit of compensation would be 
Rs. 7 lakhs. Serial No. 3 of the said Schedule reads as under:— 

SCHEDULE APPLICABLE TO WOMEN VICTIM OF CRIMES
S. No. Particulars of loss or 

injury
Minimum Limit of 

Compensation
Upper Limit of 
Compensation

3. Rape Rs. 4 Lakh Rs. 7 Lakh
25. Now, the question is, whether the petitioner (rape victim) is entitled for 

compensation as per the Scheme of 2018 framed by the State Government which 
came into force with effect from 2  October, 2018 as per the notification dated 4  
February, 2019 by which date the Scheme has been bought into force or under the old 
scheme which was enforced with effect from 3-8-2011? 

26. Admittedly, the Juvenile Justice Board while delivering judgment was required 
to consider and make recommendation under Section 357A(2) of the Code to the DLSA 
or the SLSA, as the petitioner is the rape victim and the accused has been found guilty 
and convicted, but the learned Juvenile Justice Board did not notice either Section 357 
or 357A of the Code and did not make recommendation for disbursing the fine amount 
imposed by virtue of Section 357(1) of the Code and even did not notice Section 33(8) 
of the POCSO Act, 2012, though the Board convicted the accused (juvenile) under 
Sections 3 & 4 of the POCSO Act, 2012 and also did not make any recommendation for 
compensation under Section 357A of the Code, whereas it was obliged to do so. No 
reason has been assigned for not making recommendation for compensation. 

27. Reverting to the facts of the case in the light of the above-stated statutory 
provisions and in the light of the aforesaid principles of law laid down by their 
Lordships of the Supreme Court in the aforesaid judgments, it is quite vivid that since 
the victim was minor and the accused (juvenile) has been convicted for offences under 
Sections 363, 366 & 376 of the IPC and Sections 3 & 4 of the POCSO Act, the 
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petitioner (rape victim) and her family members were required to be rehabilitated to 
protect them. Consequently, recommendation ought to have been made by the 
Juvenile Justice Board to the DLSA or the SLSA under Section 357A(2) of the Code 
read with Section 33(8) of the POCSO Act and Rule 7 of the POCSO Rules, 2012, but 
that has not been done despite the clear cut mandate in that regard. Taking into 
consideration that the petitioner is rape victim, that too minor and she has been 
sexually assaulted when the offence took place and she has suffered not only 
physically but mentally also, and considering the gravity of offence and that she is 
required to be rehabilitated and further taking into consideration the provisions 
contained in the NALSA's Compensation Scheme of 2018 and also keeping in mind the 
provision enumerated in Section 33(8) of the POCSO Act read with Rule 7 of the 
POCSO Rules, 2012/Rule 9 of the POCSO Rules, 2020 (w.e.f. 9-3-2020) and she has 
been traumatised heavily, the petitioner herein is entitled for total compensation of Rs. 
7 lakhs under Scheme 2018 and not under Scheme of 2011. Apart from this, since she 
has not been paid any compensation at all, even interim or otherwise, and she is 
required to come to this Court to ventilate her grievances seeking the remedy of writ 
jurisdiction of this Court, she would also be entitled for interest from the date of 
judgment by the Juvenile Justice Board i.e. 2-3-2020 till the actual payment is made. 

28. Accordingly, it is held that the petitioner will be entitled for compensation of Rs. 
7 lakhs jointly from respondents No. 1 & 2 along with interest. Respondents No. 1 & 2 
shall deposit the above-stated amount before the Special Judge (POCSO), Raipur 
within 30 days from today. The Special Judge (POCSO) shall disburse the said amount 
to the victim in accordance with the directions given by the Supreme Court in the 
matter of General Manager, Kerala State Road Transport Corporation, Trivandrum v. 
Mrs. Susamma Thomas  (paragraph 17) read with paragraph 12 in Nipun Saxena 
(supra) ((2019) 13 SCC 715). 

29. The writ petition is allowed to the extent sketched herein-above. No order as to 
cost(s). 

30. Before leaving the record, a note of caution is absolutely necessary to the 
criminal courts as well as for the State Government and its authorities. Despite clear 
mandate contained in Section 357A of the Code and mandate of their Lordships of the 
Supreme Court in this regard in the judgments cited (supra), the criminal courts are 
not even considering the question of compensation to the victims, particularly the rape 
victims which is not only disturbing, but warranting remedial steps to be taken 
forthwith. Similarly, in this case, none appeared on behalf of the prosecution to assist 
the Juvenile Justice Board and request made by the victim to assist, was turned down 
by the Juvenile Justice Board citing reason that the State is not represented, therefore, 
let the matter be placed before Hon'ble the Chief Justice for consideration, 

1. for circulating a copy of this order to the judicial officers manning the criminal 
courts for perusal and needful action; 

2. for sending a copy of this order to the Director, Chhattisgarh State Judicial 
Academy, Bilaspur to formulate a training programme for the judicial officers in 
this regard; 

3. for sending a copy of this order to the Principal Secretary (Law) and the Director 
(Prosecution) to take effective and remedial steps to represent the State/interest 
of victim before all the Juvenile Justice Boards (if appropriate). 

Head Note
Rape victim is entitled for compensation under Section 357A of the CrPC read 

with Section 33(8) of the POCSO Act. 
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