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In the Supreme Court of India
(BEFORE P.B. GAJENDRAGADKAR AND A.K. SARKAR, JJ.)

ALAMGIR AND ANOTHER … Appellant;
Versus

STATE OF BIHAR … Respondent.
Criminal Appeal No. 187 of 1956 , decided on November 14, 1958 

Advocates who appeared in this case :
B.K. Saran and K.L. Mehta, for the Appellant;
R.H. Dhebar and T.M. Sen, for the Respondents.

The Judgment of the Court was delivered by
P.B. GAJENDRAGADKAR, J.— This criminal appeal raises a short question about the 

construction of the word “detains” occurring in Section 498 of the Indian Penal Code. 
It arises in this way. The two appellants were charged before the trial Magistrate under 
Section 498 of the Code in that on or about October 27, 1952, at the Village Mohania 
they wrongfully detained Mst Rahmatia, the legally married wife of the complainant 
Saklu Mian, when they knew or had reason to believe that she was the wedded wife of 
the complainant and was under his protection, with intent to have illicit intercourse 
with her. The prosecution case was that Mst Rahmatia had disappeared from her 
husband's house on October 21, 1952; the complainant made search for her for 
several days but was not able to trace her whereabouts. Ultimately he filed a 
complaint at the police station after he was informed by Shakoor Mian (PW 4) that he 
had seen the complainant's wife at the house of the two appellants. The complainant 
then went to the house of the appellants along with Shakoor Mian (PW 4), Musa Mian 
(PW 2) and Suleman Mian (PW 3); they saw the woman in the house of the appellants 
whereupon the complainant asked Appellant 1 Alamgir to let his wife go with him but 
Appellant 1 told him that he had married her and Appellant 2 warned him to get away 
and said that, if he persisted, he would be driven out. This story is corroborated by the 
three companions of the complainant. 

2. The appellants denied the charge. They pleaded that the complainant had not 
validly married the woman and that she had not been detained by them. According to 
them, the woman was tired of living with the complainant and that she had voluntarily 
and of her free will come to stay with the appellants. 

3. The learned trial Magistrate believed the prosecution evidence, rejected the pleas 
raised by the defence, convicted the appellants of the charge framed and sentenced 
them to undergo simple imprisonment for two months each. This order of conviction 
and sentence was challenged by the appellants by their appeal before the Court of 
Session. The appellate court confirmed the conviction of the appellants but reduced 
their sentence from simple imprisonment for two months to a fine of Rs 50 or in 
default simple imprisonment for one month each. The appellants then moved the High 
Court at Patna in its revisional jurisdiction. When the revisional application came to be 
heard before Choudhary, J., the learned Judge thought that the appellate court should 
not have reduced the sentence imposed on the appellants by the trial Magistrate and 
so he issued a notice against the appellants calling upon them to show cause why 
their sentence should not be enhanced. This notice and the main revisional application 
were ultimately heard by Ramaswamy and Imam, JJ., who confirmed the order of 
conviction and enhanced the sentence against both the appellants by ordering that 
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each of them should suffer six months' rigorous imprisonment. An application made by 
the appellants to the High Court for a certificate to appeal to this Court was rejected. 
The appellants then applied for and obtained special leave to appeal to this Court. That 
is how this appeal has come before us for final disposal. 

4. On behalf of the appellants, Mr B.K. Saran has urged that the evidence in the 
case clearly shows that the woman was dissatisfied with her husband and had left his 
house and protection voluntarily and of her free will. If having thus left the house she 
came to stay with the appellants and they allowed her to stay with them, it cannot be 
said that they have detained her within the meaning of Section 498. According to him, 
the word “detains” used in Section 498 must necessarily imply that the woman 
detained is unwilling to stay with the accused and has been compelled so to stay with 
him against her will and desire. It is difficult to imagine that, if a woman is willing to 
stay with a person, it can be said that the person has detained her. That is not the 
plain grammatical meaning of the word “detains”. It is this argument which calls for 
our consideration in the present appeal. 

5. At the outset it would be relevant to remember that Section 498 occurs in 
Chapter XX of the Indian Penal Code which deals with offences relating to marriage. 
The provisions of Section 498, like those of Section 497, are intended to protect the 
rights of the husband and not those of the wife. The gist of the offence under Section 
498 appears to be the deprivation of the husband of his custody and his proper control 
over his wife with the object of having illicit intercourse with her. In this connection it 
would be material to compare and contrast the provisions of Section 498 with those of 
Section 366 of the Code. Section 366 deals with cases where the woman kidnapped or 
abducted is an unwilling party and does not respond to the criminal intention of the 
accused. In these cases the accused intends to compel the victim afterwards to marry 
any person against her will or to force or seduce her to illicit intercourse. In other 
words Section 366 is intended to protect women from such abduction or kidnapping. If 
it is shown that the woman who is alleged to have been abducted or kidnapped is a 
major and gave her free consent to such abduction or kidnapping, it may prima facie 
be a good defence to a charge under Section 366. On the other hand Section 498 is 
intended to protect not the rights of the wife but those of her husband; and so prima 
facie the consent of the wife to deprive her husband of his proper control over her 
would not be material. It is the infringement of the rights of the husband coupled with 
the intention of illicit intercourse that is the essential ingredient of the offence under 
Section 498. Incidentally it may be pointed out that the offence under Section 498 is a 
minor offence as compared with the offence under Section 366. 

6. The policy underlying the provisions of Section 498 may no doubt sound 
inconsistent with the modern notions of the status of women and of the mutual rights 
and obligations under marriage. Indeed Mr Saran vehemently argued before us that it 
was time that Sections 497 and 498 were deleted from the Penal Code. That, however, 
is a question of policy with which courts are not concerned. It is no doubt true that if 
the words used in a criminal statute are reasonably capable of two constructions, the 
construction which is favourable to the accused should be preferred; but in construing 
the relevant words, it is obviously necessary to have due regard to the context in 
which they have been used; and, as we will presently point out, it is the context in 
which the word “detains” has been used in Section 498 that is substantially against 
the construction for which the appellant contends. 

Section 498 provides:

“Whoever takes or entices away any woman who is and whom he knows or has 
reason to believe to be the wife of any other man, from that man, or from any 
person having the care of her on behalf of that man, with intent that she may have 
illicit intercourse with any person, or conceals or detains with that intent any such 
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woman, shall be punished with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both.” 
7. It would be noticed that there are three ingredients of the section. The offender 

must take or entice away or conceal or detain the wife of another person from such 
person or from any other person having the care of her on behalf of the said person. 
He must know or has reason to believe that the woman is the wife of another person; 
and the taking, enticing, concealing or detaining of the woman must be with intent 
that she may have illicit intercourse with any person. It is clear that if the intention of 
illicit intercourse is not proved the presence of the first two ingredients would not be 
enough to sustain the charge under Section 498. It is only if the said intention is 
proved that it becomes necessary to consider whether the two other ingredients are 
proved or not. 

8. It is plain that four different kinds of cases are contemplated by the section. A 
woman may be taken away or enticed away or concealed or detained. There is no 
doubt that when the latter part of the section refers to any such woman, it does not 
mean any woman who is taken or enticed away as described in the first part, but it 
refers to any woman who is and whom the offender knows or has reason to believe to 
be the wife of any other man. It is not seriously disputed that in the first three classes 
of cases the consent of the woman would not matter if it is shown that the said 
consent is induced or encouraged by the offender by words or acts or otherwise. 
Whether or not any influence proceeding from the offender has operated on the mind 
of the woman or has cooperated with or encouraged her inclinations would always be a 
question of fact. If, on evidence, the court is satisfied that the act of the woman in 
leaving her husband was caused either by the influence of allurement or 
blandishments proceeding from the offender, that may be enough to bring his case 
within either of the three classes of cases mentioned by Section 498. In this 
connection, when the consent or the free will of the woman is relied upon in defence, it 
is necessary to examine whether such alleged consent or free will was not due to 
allurement or blandishments or encouragement proceeding from the offender. 

9. It is, however, urged that, when the latter part of the section speaks of 
detention, it must prima facie refer to the detention of a woman against her will. It 
may be conceded that the word “detains” may denote detention of a person against 
his or her will; but in the context of the section it is impossible to give this meaning to 
the said word. If the object of the section had been to protect the wife such a 
construction would obviously have been appropriate; but, since the object of the 
section is to protect the rights of the husband, it cannot be any defence to the charge 
to say that, though the husband has been deprived of his rights, the wife is willing to 
injure the said rights and so the person who is responsible for her willingness has not 
detained her. Detention in the context must mean keeping back a wife from her 
husband or any other person having the care of her on behalf of her husband with the 
requisite intention. Such keeping back may be by force; but it need not be by force. It 
can be the result of persuasion, allurement or blandishments which may either leave 
caused the willingness of the woman, or may have encouraged, or cooperated with, 
her initial inclination, to leave her husband. It seems to us that if the willingness of 
the wife is immaterial and it cannot be a defence in cases falling under the first three 
categories mentioned in Section 498, it cannot be treated as material factor in dealing 
with the last category of case of detention mentioned in the said section. Therefore, we 
are satisfied that the High Court was right in holding that the charge of detention has 
been proved against Appellant 1 inasmuch as both the courts of facts have found that 
he had offered to marry Mst Rahmatia and thereby either persuaded or encouraged her 
to leave her husband's house. It may be that Rahmatia was dissatisfied with her 
husband and wanted voluntarily to leave her husband; but, on the evidence, it has 
been held that she must have been encouraged or induced not to go back to her 
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husband because she knew that she would find ready shelter and protection with 
Appellant 1 and she must have looked forward to marry him. In fact Appellant 1 
claims to have married her. Thus there can be no doubt that he intended to have illicit 
sexual intercourse with her. That is the effect of concurrent findings of fact recorded 
against Appellant 1; and it would not be open to him to challenge their correctness or 
propriety in the present appeal. 

10. This section has been the subject-matter of several judicial decisions and it 
appears that, except for a few notes of dissent, there is a fair amount of unanimity of 
judicial opinion in favour of the construction which we feel inclined to place on the 
word “detains” in Section 498. It is, however, true that the relevant decisions, to some 
of which we would presently refer disclose a striking difference of approach in dealing 
with questions of fact. It would appear that though the relevant portion of the section 
has received the same construction in dealing with same or similar facts, the learned 
Judges have differed in their conclusion as to whether the accused person had been 
guilty of conduct which would bring his case within Section 498. This, however, is a 
difference in the method of approaching evidence and assessing its effects. It would 
be futile and even improper to consider whether a particular conclusion drawn from 
the specific evidence adduced in the case was right or not. What is important in such 
cases is to see how the section has been construed and, as we have just indicated, in 
the matter of construction there appears a fair amount of unanimity. Let us now refer 
to some of the decisions cited before us. 

11. In 1868, the Madras High Court held in Sundara Dass Tevan  that depriving the 
husband of his proper control of his wife for the purpose of illicit intercourse is the gist 
of the offence just as it is the offence of taking away a wife under the same section; 
and a detention occasioning such deprivation may be brought about simply by the 
influence of allurement and blandishment. On the facts of the case, however, the court 
was not satisfied that the accused had offered any such allurement or blandishment 
and so the order of conviction passed against the appellant was quashed. It appears 
that the construction put by the Madras High Court on Section 498 in this case has 
been generally accepted in the said High Court (Vide: Ramaswamy Udayar v. Raju 
Udayar ). 

12. The Bombay High Court has taken the same view in Emperor v. Jan Mahomed . 
It was held by the High Court that the offence contemplated by Section 498 is 
complete if it appears that the accused went away with the woman in such a manner 
as to deprive her husband of the control of his wife; the fact that the woman 
accompanied the accused of her own free will does not diminish the criminality of the 
act. Even in this case, the Court was unable to discover any evidence, direct or 
indirect, about the intention of the accused or any allurement or blandishment offered 
by him and so the order of conviction passed against the accused was set aside. This 
question came to be considered by the said High Court again in Emperor v. Mahiji 
Fula . Mr Justice Broomfield who delivered the main judgment of the Bench has 
expressed the view that “the word ‘detains’ means, by deprivation, and according to 
the ordinary use of the language ‘keeps back’”; and he adds that “there may be 
various ways of keeping back. It need not necessarily be by physical force. It may be 
by persuasion or, as the Court” (Madras High Court) “has observed in this particular 
case” (Sundara Dass Tevan ) “by allurement or blandishment”. On the facts, however, 
it appeared to the trial court that the conduct of the accused did not bring his case 
within the mischief of Section 498. The wife of the complainant had been taken away 
by her brother and she was subsequently married by natra marriage to the accused. 
The complainant learnt about this incident and went to the accused to ask him to allow 
his wife to go back to him. On seeing the complainant and his friends the accused 
came out with a dharia and threatened the complainant and his companions who then 
returned to their village. The conduct of the accused when the complainant 
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approached him, it was said, cannot necessarily indicate that the accused had 
detained the woman. This was the view taken by the trial court who acquitted the 
accused; on appeal the High Court saw no reason to differ and so the order of acquittal 
was confirmed by it. Divatia, J., who delivered the concurring judgment apparently 
differed from Broomfield, J., in regard to the construction of the word “detains”. He 
agreed that the scheme of Section 498 showed that though the woman may be 
perfectly willing to go with the man the offence of taking or enticing away would occur 
because it simply consists of taking or enticing away a woman without anything more; 
but according to him, in the latter part of the section, which speaks of concealing or 
detaining the woman, the woman would be detained only if she is prevented from 
going in any quarter where she wants to go. In our opinion, this construction is not 
sound. It is not easy to see how the act of concealing the woman would necessarily 
import any considerations of the consent of the woman; besides, according to Divatia, 
J., himself, the woman's consent would be irrelevant in the cases of taking or enticing 
her away. If that be so, it is difficult to make her consent relevant and decisive in 
dealing with the cases of detention. Unfortunately the learned Judge does not appear 
to have appreciated the fact that the primary and the sole object of Section 498 is to 
protect the husband's rights and not the rights of the wife. If it is shown that the 
woman's inclination to stay away from her husband was either instigated or 
encouraged by the offender, she can be said to have been detained or kept away from 
her husband within the meaning of the Section though at the time of the detention 
she may be willing to stay with the offender. The same view has been expressed by 
Broomfield and Sen, JJ., in Emperor v. Ram Narayan Baburao Kapur  and by 
Beaumont, C.J., and Sen, J., in Mahadeo Rama v. Emperor . We may point out that in 
both these cases the court was not satisfied that the accused was in fact shown to 
have detained the woman. 

13. The Calcutta High Court appears to have put a similar construction on the word 
“detention”. In Prithi Missir v. Harak Nath Singh  it has been held by the said High 
Court that “the word ‘detention’ is ejusdem generis with enticement and concealment. 
It does not imply that the woman is being kept against her will but there must be 
evidence to show that the accused did something which had the effect of preventing 
the woman from returning to her husband”. On the merits, however, the court held 
that the learned trial Magistrate had not come to any definite finding of fact. In fact it 
did not appear that the accused was keeping the complainant's wife as his mistress; 
and on the whole, the court was not satisfied that the accused was responsible for the 
conduct of the complainant's wife for leaving her husband's house and so detention 
was held not proved against the accused. In Mabarak Sheikh v. Ahmed Newaz  the 
same High Court held that there can be no detention of a woman within the meaning 
of Section 498, second part, if the woman is an absolutely free agent to go away from 
the person charged whenever she likes. It appears that the learned Judges were 
inclined to hold that there could be no detention if the woman was an absolutely free 
agent to go away from the person charged whenever she likes to do so; and in support 
of this view they have referred to some of the decisions which we have already 
considered. With respect, it appears that the effect of the earlier decisions has not 
been properly considered and the findings of fact recorded in the said decisions are 
assumed to lend colour to, and modify, the construction of the section adopted by 
them. Besides, the relevant observations appear to be obiter because, on the facts, it 
was found in this case that the woman was not a free agent and so the charge against 
the accused under Section 498 was held established. In Bipad Bhanjan Sarkar v. 
Emperor  Henderson and Khundkar, JJ., have considered the word “detains” in the 
same manner as we have done. However, as in many other cases, in this case also, the 
court found that there was absolutely nothing to show that the accused had done 
anything which could bring his case within the mischief of Section 498. 
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14. The Patna High Court, in Banarsi Raut v. Emperor  has held that providing 
shelter to a married woman is such an inducement as to amount to detention within 
the meaning of Section 498. This case shows that where a married woman was found 
living in the house of the accused for some time and sexual intercourse between them 
had been established, the court was inclined to draw the inference that there was 
persuasion or inducement of the woman as would come within the meaning of the 
word “detention”. This is a case on the other side of the line where on facts the 
inference was drawn against the accused. 

15. The Lahore High Court has taken a similar view as early as 1913 in Bansi Lal v. 
Crown . The Court has held that where the accused had provided a house for the 
woman where she stayed after deserting her husband under the protection of the 
accused as his mistress, it was active conduct on his part which was sufficient to bring 
him within the terms of Section 498. In 1939, however, a Division Bench of the Lahore 
High Court has taken a contrary view in Harnam Singh v. Emperor . In this case the 
revisional application filed by Harnam Singh against his conviction under Section 498 
was first argued before Din Muhammad, J., who referred it to a Division Bench because 
he thought that the question of law raised was of some importance. In his referring 
judgment the learned Judge mentioned some of the relevant decisions to which his 
attention was drawn and indicated his own view that the word “detains” would 
naturally imply some overt act on the part of the person who detains in relation to the 
person detained. He thought that mere blandishment would not constitute any 
relevant factor in the matter of detention. The matter was then placed before a 
Division Bench consisting of Young, C.J., and Blacker, J. Unfortunately the judgment of 
the Division Bench does not discuss the question of the construction of Section 498; it 
merely records the conclusion of the court in these words: “In our opinion, the word 
‘detains’ clearly implies some act on the part of the accused by which the woman's 
movements are restrained and this again implies unwillingness on her part. Detention 
cannot include persuasion by means of blandishments or similar inducements which 
would leave the woman free to go if she wished”. The learned Judges also added that 
they were of the opinion that the word “detains” cannot be reasonably construed as 
having reference to the husband. In our opinion, these observations do not correctly 
represent the true purport and effect of the provisions of Section 498. 

16. The position, therefore, is that, on the findings of fact made by the lower courts 
against Appellant 1 it must be held that he has been rightly convicted under Section 
498. 

17. That takes us to the question of sentence imposed on him by the High Court in 
its revisional jurisdiction. We are satisfied that the High Court was not justified in 
directing Appellant 1 to suffer rigorous imprisonment for six months by way of 
enhancement of the sentence. It is unnecessary to emphasise that the question of 
sentence is normally in the discretion of the trial Judge. It is for the trial Judge to take 
into account all relevant circumstances and decide what sentence would meet the 
ends of justice in a given case. The High Court undoubtedly has jurisdiction to 
enhance such sentence under Section 439 of the Code of Criminal Procedure; but this 
jurisdiction can be properly exercised only if the High Court is satisfied that the 
sentence imposed by the trial Judge is unduly lenient, or, that, in passing the order of 
sentence, the trial Judge had manifestly failed to consider the relevant facts. It may 
be that the High Court thought that the appellate order passed by the Sessions Judge 
modifying the original sentence was wrong, and in that sense, the issue of notice 
under Section 439 of the Code of Criminal Procedure against Appellant 1 to show 
cause why his sentence should not be enhanced may have been justified; but, in 
enhancing the sentence, the High Court should, we think, have restored the sentence 
passed by the trial Judge himself. It is true that, in enhancing the sentence, the High 
Court has observed that “women in this country, whether chaste or unchaste, must be 
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protected and that it is the duty of the court to see that they are given sufficient 
protection”. We are inclined to think that the consideration set out in this observation 
is really not very helpful and not decisive because, as we have already observed, 
Section 498 does not purport to protect the rights of women but it safeguards the 
rights of husbands. Besides, in the present case, it is clear that Mst Rahmatia, who is a 
woman of loose moral character, was dissatisfied with the complainant, who is her 
second husband, and was willing to marry Appellant 1. In such a case, though 
Appellant 1 is guilty under Section 498, it is difficult to accept the view of the High 
Court that the sentence of two months' simple imprisonment imposed on him by the 
trial court was so unduly or manifestly lenient as not to meet the ends of justice. It 
would not be right for the appellate court to interfere with the order of sentence 
passed by the trial court merely on the ground that if it had tried the case it would 
have imposed a slightly higher or heavier sentence. We would accordingly modify the 
order of sentence passed against Appellant 1 by reducing it to that of simple 
imprisonment for two months. 

18. The case of Appellant 2 is clearly different from that of Appellant 1. The findings 
of fact recorded by the courts below do not implicate Appellant 2 in the act of 
persuasion or offering blandishments or inducements to Mst Rahmatia. The only 
evidence against this appellant is that when the complainant went to take away his 
wife Appellant 2 threatened him. The record shows that Appellant 2 is the brother of 
Appellant 1; and, if knowing that Rahmatia had married his brother, Appellant 2 told 
the complainant to walk away, that cannot legally justify the inference that he must 
have offered any inducement, blandishment or allurement to Rahmatia for leaving the 
protection of her husband and refusing to return to him. Indeed the courts below have 
not considered the case of this appellant separately on its own merits at all. In our 
opinion, the conviction of Appellant 2 is not supported by any evidence on the record. 
The result is the appeal preferred by Appellant 2 is allowed, the order of conviction and 
sentence passed against him is set aside and he is ordered to be acquitted and 
discharged. 

———
 Appeal by special leave from the judgment and order dated December 7, 1955, of the Patna High Court in 

Criminal Revision No. 875 of 1954, arising out of the judgment and order dated May 31, 1954, of the Court of the 
Additional Sessions Judge at Arrah in Criminal Appeal No. 293 of 1953. 
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1962 Supp (1) SCR 933 : AIR 1963 SC 698 : 1961 BP 3606

In the Supreme Court of India
(BEFORE B.P. SINHA, C.J. AND J.L. KAPUR, M. HIDAYATULLAH AND J.C. SHAH, JJ.)

HARI SHANKAR AND OTHERS … Appellants;
Versus

RAO GIRDHARI LAL CHOWDHURY … Respondent.
Civil Appeal No. 94 of 1959 , decided on December 5, 1961 

Advocates who appeared in this case :
Bishan Narain, Senior Advocate (R. Mahalingier and B.C. Misra, Advocates, with 

him), for the Appellants; 
Gurbachan Singh, Senior Advocate (Harbans Singh, Advocate, with him), for the 

Respondent.
The Judgment of the Court was delivered by

M. HIDAYATULLAH, J.— The appellants (in this appeal by special leave) are the sons 
of one Gauri Shankar, who owned a bungalow known as 5, Hailey Road, New Delhi. 
This bungalow was given to the respondent by Gauri Shankar on a monthly rent of Rs 
234-6-0, excluding taxes. The suit, out of which this appeal arises, was brought by the 
appellants against the respondent, Rao Girdhari Lal Chowdhury, for his eviction on the 
ground (among others) that he had sub-let a portion of the bungalow after the 
commencement of the Delhi & Ajmer Rent Control Act, 1952 (38 of 1952) to one, Dr 
Mohani Jain, without obtaining the consent in writing of the landlord, as required by 
Section 13(1)(b)(i) of the Act. The defence was that the original contract of tenancy 
was entered into sometime in 1940 and a term in the contract gave the tenant a right 
to sub-let. It was alleged that a letter written by the tenant which embodied the terms 
of the tenancy, was in the possession of the landlord and a demand was made for its 
production. The case of the tenant was that the sub-tenancy commenced in the year 
1951, that is to say, before the passing of the Act of 1952, and the tenant was not 
required to obtain the written consent of the landlord to sub-let. Admittedly, in this 
case, no written consent was proved. We need not mention the other allegations and 
counter-allegations which are usual in proceedings between landlords and tenants, the 
most important of them being about the arrears of rent, which the tenant under 
permission of the Court ultimately deposited in Court. 

2. The issue on which the decisions below have differed was framed by the Sub-
Judge, First Class, Delhi, in the following terms: 

“Did the plaintiff consent to the sub-letting of parts of the demised premises by 
the defendant? If so, when and to what effect?” 

The trial Judge found that there was no evidence that the landlord was ever consulted 
before a portion of the bungalow was sub-let to Dr Mohani Jain, and further that the 
sub-tenancy was created after June 9, 1952, the date on which the Act came into 
force. In reaching the latter conclusion, the trial Judge made a reference to a dispute 
between the tenant and Dr Mohani Jain for fixation of standard rent before the Rent 
Control authorities. In those proceedings, Dr Mohani Jain had alleged that she was 
living as a sub-tenant from the end of 1951, but the tenant had denied this fact. The 
proceedings before the Rent Control authorities ended in a compromise, but the 
admission of the tenant was relied upon to support the conclusion that the sub-
tenancy commenced after the Act. The trial Judge decreed the suit. The decision of the 
trial Judge was continued on appeal by the Additional District Judge, Delhi. Though Dr 
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Mohani Jain gave oral evidence in this case that her sub-tenancy commenced in 
December 1951, the Additional District Judge found categorically that the sub-tenancy 
commenced sometime after the coming into force of the Act. He held that even if Dr 
Mohani Jain was living there even from before it was as a guest and not as a sub-
tenant. 

3. Against the order of the Additional District Judge, a revision was filed under 
Section 35(1) of the Act. That section reads as follows: 

“The High Court may, at any time, call for the record of any case under this Act 
for the purpose of satisfying itself that a decision made therein is according to law 
and may pass such order in relation thereto as it thinks fit.” 

Acting in accordance with a decision of the Punjab High Court as to the ambit of this 
section, the learned Single Judge, who heard the revision application, thought that it 
was competent for him to reconsider the concurrent findings about the time when the 
sub-tenancy commenced. He held that Dr Mohani Jain's statement showed that the 
sub-tenancy commenced prior to the passing of the Act, and that the landlord's 
consent in writing was not necessary. In reaching this conclusion, the learned Judge 
was of opinion that all the evidence was not considered by the two Courts below, and 
that he was entitled, in view of the interpretation placed upon the section above 
quoted, to go into the matter afresh, and decide the question of fact. 

4. It may be pointed out that while the suit was pending before the Subordinate 
Judge, an application was made for the production of the letter referred to in the 
written statement of the tenant, to which a passing reference has already been made. 
A letter was produced, and it is Ex. D-1. That letter does not disclose all the terms of 
the tenancy, and it would appear, therefore, that the terms of the original tenancy 
have not been proved in this case, and there is no material on which it can be said 
either way as to whether a right to sub-let was conferred upon the tenant. The 
defendant did not insist in the court of first instance that there was yet another letter, 
and the argument to that effect in this Court cannot be entertained. 

5. In reaching the conclusion that all the evidence pertinent to the issue was not 
considered, the learned Judge of the High Court stated that Ex. P-19, which was the 
petition filed by Dr Mohani Jain under Section 8 of the Act to get the standard rent 
fixed, was not taken into account by the Additional District Judge. That petition 
contained an averment that her sub-tenancy commenced on December 1, 1951 with a 
rent of Rs 100 per month, and that a cheque for Rs 1800 as advance rent for 18 
months was given by her in the name of the daughter of the tenant, because the 
tenant represented that he had no account and therefore a cheque should be given in 
the name of his daughter. This the learned Judge felt, adequately supported the 
statement of Dr Mohani Jain to the same effect as a witness in this case. The learned 
Judge was in error in thinking that Ex. P-19 was not taken into account by the 
Additional District Judge. The latter had, in fact, considered Ex. P-19, the petition of Dr 
Mohani Jain, before the Rent Control authorities, Ex. P-20, the reply of the tenant to 
that petition and Ex. P-21, the petition of compromise; but he cited Exs. P-20 and P-
21 only. There is internal evidence to show that Ex. P-19 was, in fact, considered, 
because after mentioning the two Exhibits, the learned Additional District Judge goes 
on to say as follows: 

“The first of these is the written statement of the present appellant which he had 
filed in a case brought by Dr Mohani Jain against him for the fixation of fair rent. 
There he had completely denied somewhere in the year 1953 that Dr Mohani Jain 
was his sub-tenant and could not sue for fixation of rent. This was enough to show 
that right up to the year 1953 the appellant himself did not regard Dr Mohani Jain 
as a sub-tenant.” 

This clearly shows that the learned Additional District Judge was weighing Ex. P-19 as 
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against Ex. P-20 and was acting on Ex. P-20, which contained a material admission by 
the tenant before the present dispute had begun. The learned Single Judge was, 
therefore, in error in departing from a concurrent finding of fact on a wrong 
supposition. 

6. But the question that arises in this appeal is one deeper than a mere appraisal of 
the evidence. It is whether the High Court in the exercise of its revisional power is 
entitled to reassess the value of the evidence and to substitute its own conclusions of 
fact in place of those reached by the Court below. This question requires an 
examination of the powers of revision conferred on the High Court by Section 35 of the 
Act. That section is one of common occurrence in Acts dealing with some special kinds 
of rights and remedies to enforce them. Section 35 is undoubtedly worded in general 
terms, but it does not create a right to have the case reheard as was supposed by the 
learned Judge. Section 35 follows Section 34, where a right of appeal is conferred; but 
the second sub-section of that section says that no second appeal shall lie. 

7. The distinction between an appeal and a revision is a real one. A right of appeal 
carries with it a right of rehearing on law as well as fact, unless the statute conferring 
the right of appeal limits the rehearing in some way as, we find, has been done in 
second appeals arising under the Code of Civil Procedure. The power to hear a revision 
is generally given to a superior court so that it may satisfy itself that a particular case 
has been decided according to law. Under Section 115 of the Code of Civil Procedure, 
the High Court's powers are limited to see, whether in a case decided, there has been 
an assumption of jurisdiction where none existed, or a refusal of jurisdiction where it 
did, or there has been material irregularity or illegality in the exercise of that 
jurisdiction. The right there is confined to jurisdiction and jurisdiction alone. In other 
Acts, the power is not so limited, and the High Court is enabled to call for the record of 
a case to satisfy itself that the decision therein is according to law and to pass such 
orders in relation to the case, as it thinks fit. 

8. The phrase “according to law” refers to the decision as a whole, and is not to be 
equated to errors of law or of fact simpliciter. It refers to the overall decision, which 
must be according to law which it would not be, if there is a miscarriage of justice due 
to a mistake of law. The section is thus framed to confer larger powers than the power 
to correct error of jurisdiction to which Section 115 is limited. But it must not be 
overlooked that the section — in spite of its apparent width of language where it 
confers a power on the High Court to pass such order as the High Court might think 
fit, — is controlled by the opening words, where it says that the High Court may send 
for the record of the case to satisfy itself that the decision is “according to law”. It 
stands to reason that if it was considered necessary that there should be a rehearing, 
a right of appeal would be a more appropriate remedy, but the Act says that there is 
to be no further appeal. 

9. The section we are dealing with, is almost the same as Section 25 of the 
Provincial Small Cause Courts Act. That section has been considered by the High 
Courts in numerous cases and diverse interpretations have been given. The powers 
that it is said to confer would make a broad spectrum commencing, at one end, with 
the view that only substantial errors of law can be corrected under it, and ending, at 
the other, with a power of interference a little better than what an appeal gives. It is 
useless to discuss those cases in some of which the observations were probably made 
under compulsion of certain unusual facts. It is sufficient to say that we consider that 
the most accurate exposition of the meaning of such sections is that of Beaumont, C.J. 
(as he then was) in Bell & Co. Ltd. v. Waman Hemraj  where the learned Chief Justice, 
dealing with Section 25 of the Provincial Small Cause Courts Act, observed: 

“The object of Section 25 is to enable the High Court to see that there has been 
no miscarriage of justice, that the decision was given according to law. The section 
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does not enumerate the cases in which the Court may interfere in revision, as does 
Section 115 of the Code of Civil Procedure, and I certainly do not propose to 
attempt an exhaustive definition of the circumstances which may justify such 
interference; but instances which readily occur to the mind are cases in which the 
Court which made the order had no jurisdiction, or in which the Court has based its 
decision on evidence which should not have been admitted, or cases where the 
unsuccessful party has not been given a proper opportunity of being heard, or the 
burden of proof has been placed on the wrong shoulders. Wherever the Court comes 
to the conclusion that the unsuccessful party has not had a proper trial according to 
law, then the Court can interfere. But, in my opinion, the Court ought not to 
interfere merely because it thinks that possibly the Judge who heard the case may 
have arrived at a conclusion which the High Court would not have arrived at.” 

This observation has our full concurrence.
10. What the learned Chief Justice has said applies to Section 35 of the Act, with 

which we are concerned. Judged from this point of view, the learned Single Judge was 
not justified in interfering with a plain finding of fact and more so, because he himself 
proceeded on a wrong assumption. 

11. The appeal thus succeeds, and is allowed with costs. The order under appeal is 
set aside, and that of the Additional District Judge restored. As regards eviction, the 
respondent has given an undertaking that he would vacate the house on or before 
April 25, 1962, and this has been accepted by the appellants. 

J.L. KAPUR, J.— I agree that the appeal should be allowed and that the High Court 
was in error in interfering with the findings of fact, but in my opinion the power of 
revision under Section 35(1) of the Delhi & Ajmer Rent Control Act is not so restricted 
as was held by Beaumont, C.J. in Bell & Co. Ltd. v. Waman Hemraj  a case under 
Section 25 of the Provincial Small Cause Courts Act. The section provides that the 
order passed should be in accordance with law and if it does not then the High Court 
can pass such order as it thinks fit. The language used in Section 35(1) of the Act is 
almost identical with the words of the proviso to Section 75(1) of the Provincial 
Insolvency Act. The power under that proviso has been thus commented upon by 
Mulla in his Law of Insolvency at p. 787 of 2nd Edn: 

“The power given to the High Court by this proviso is very wide. In the exercise 
of this power the High Court may set aside any order if it is not ‘according to law’.” 

The power under the Insolvency Act has not, by the Courts in India, been considered 
to be so restricted as the observations of Beaumont, C.J. in Bell & Co. Ltd. v. Waman 
Hemraj  seem to suggest in regard to Section 25 of the Small Cause Courts Act. This 
power of interference by the High Court is not, in my opinion, restricted to a proper 
trial according to law or error in regard to onus of proof or proper opportunity of being 
heard. It is very much wider than that. When, in the opinion of the High Court, the 
decision is erroneous on a question of law which affects the merits of the case or 
decision is manifestly unjust the High Court is entitled to interfere. The error may not 
necessarily be as to the interpretation of a provision of law, it may be in regard to 
evidence on the record. Thus when material evidence on the record is ignored or a 
finding is such that on the evidence taken as a whole no tribunal could, as a matter of 
legitimate inference, arrive at. It is neither possible nor desirable to enumerate all 
cases which would fall within the jurisdiction of the High Court under Section 35(1) of 
the Act but it is not to be narrowly interpreted nor to be so widely interpreted as to 
convert the revision into an appeal on facts. 

———
 Appeal by Special Leave from the Judgment and Decree dated 7th May, 1957 of the Punjab High Court (Circuit 

Bench) at Delhi in Civil Revision Application No. 144-D of 1957. 

 (1938) 40 Bom LR 125
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The Judgment of the Court was delivered by
SUNIL KUMAR SINHA, J.:— Appellant-Chhoturam Densil stands convicted under 

sections 498-A and 304-B, I.P.C. and sentenced to undergo R.I. for 3 years and fine of 
Rs. 100/- and R.I. for 7 years and fine of Rs. 200/- with default sentences, 
respectively, with a further direction to run the sentences concurrently. 

2. The conviction and sentences have been awarded by the Additional Sessions 
Judge, Sakti, District Janjgir-Champa (C.G.) in Sessions Trial No. 43/2008 on 5th of 
April, 2008. While convicting appellant-Chhoturam (husband of the deceased as 
aforementioned, the other co-accused persons namely Keshatri Lal (brother-in-law-
Jeth), Mohanlal (father-in-law) and Devantin Bai (mother-in-law) have been acquitted 
of the charge framed under sections 304-B, 498-A read with section 34 of I.P.C. 

3. Chhoturam has challenged the conviction and sentences awarded to him, 
whereas, the revision petitioner (father of the deceased) has challenged the acquittal 
of the above accused persons and has also prayed for enhancement of the sentence 
awarded to appellant-Chhoturam. 

4. The facts, briefly stated, are as under— 
(i) Deceased-Diviya was married to appellant-Chhoturam 2 years prior to the date 

of incident which took place on 12.4.2007 at about 10.00 a.m. when she 
received burn injuries. She was admitted to C.I.M.S. Hospital, Bilaspur, where 
she died during the course of her treatment on 13.4.2007 at about 1.30 p.m. Her 
death was reported by the C.I.M.S. authorities to the police. During the course of 
investigation, the police found that the accused persons were demanding colour 
television and a motorcycle and on account of all these they were treating the 
deceased with cruelty. According to the prosecution, it was a dowry death. It is 
on this account, the deceased got herself burnt after pouring kerosene oil on her. 

(ii) The learned Sessions Judge convicted the husband on the basis of evidence of 
Kachra Bai (P.W. 1-mother of the deceased), Pooranlal (P.W. 2-father of the 
deceased) and Lalit Ram (P.W. 22-uncle of the deceased). The other relations of 
the husband were acquitted on the ground that from the very beginning they 
were residing separately and there was hardly any evidence against them. 
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5. Mr. Awadh Tripati, learned Counsel appearing on behalf of the appellant and 
respondents/accused persons in revision petition, argued that the finding in relation to 
treating the deceased with cruelty and dowry death is perverse, therefore, the same 
cannot be sustained. He relied on the decisions of the Apex Court rendered in 
Narayanamurthy v. State of Karnataka  and D. Jayana v. State of Karnataka.

6. Mr. Govind Ram Miri, learned Counsel appearing on behalf of the revision 
petitioner, argued that the acquittal of the relations of the appellant vitiates on 
account of misappropriation of the evidence. He also argued that the sentence 
awarded to appellant-Chhoturam is inadequate and the same should be suitably 
enhanced. 

7. Mr. Sudhir Bajpai, learned Government Advocate appearing on behalf of the 
State, supported the arguments raised by Mr. Govind Ram Miri. 

8. We have heard the learned Counsel for the parties at length and have also 
perused the records of the sessions case. 

9. Kachra Bai (P.W. 1) deposed that after the marriage when Diviya came to their 
house, she had told them that she was being harassed by her husband, brother-in-law 
(jeth) and in-laws on account of a demand of colour television and a motorcycle and 
she was being beaten also. However they sent back their daughter to her matrimonial 
home and they went for earning their livelihood. A male child was hum out of wedlock 
of the appellant and the deceased. Second time when the deceased came to their 
place, she again told them that she was being maltreated on account of demand of 
dowry, she very specifically told that the black and white television and C.D., given by 
the parents were destroyed by the accused persons. Choturam came their house for 
taking the deceased and the deceased again went to her in-laws place. After 15 days 
the deceased again came to village Mudpar along with her small child. She told that 
she was beaten on account of not giving the colour television and the motorcycle. 
Again she was sent to her parents place. However they told to the husband of the 
deceased that later on, they will give colour television but they will not be able to give 
motorcycle. After the above incidents, they went to Jammu-Kashmir for earning 
livelihood. On a particular day, they got telephonic message that deceased Diviya has 
received bum injuries. They immediately rushed to village Mudpar but by that time the 
deceased had died and her funeral etc. had already taken place. In the cross-
examination, she admitted that just after 15 days of the marriage, appellant-
Chhoturam and deceased-Diviya were residing separately in a separate house. Though 
she stated in cross-examination in Para-5 that as soon as her brother-in-law Lalit Ram 
(P.W. 22) received message about bum injuries sustained by Diviya, he Went to the 
hospital, where Diviya made oral dying declaration that she was burnt after pouring 
kerosene oil on her, but Lalit Ram (P.W. 22) does not support the dying declaration 
made before him. 

10. Pooranlal (P.W. 2) is the father of the deceased. He supported the evidence of 
Kachra Bai (P.W. 1) by deposing that on the above occasions when the deceased 
visited their house, she always told that she was treated with cruelty by the accused 
persons on account of demand of colour television and motorcycle. 

11. Lalit Ram (P.W., 22) is the uncle of the deceased. He also supported the 
evidence of the parents of the deceased so far as it relates to constant demand of 
colour television and motorcycle. 
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12. Though these witnesses were put to lengthy cross-examinations by the 
defence, but the defence has not been able to elicit any such circumstances on which, 
their evidence may be out-rightly discarded. On the basis of evidence of these 
witnesses, it comes that the deceased was being treated with cruelty and there was 
constant demand of motorcycle and colour television. It also comes that the deceased 
was living separately along with her husband just after the marriage. We find that 
there are no allegations regarding demand of dowry at the time of marriage. Therefore, 
the learned Sessions Judge has held that when the other relations of the nusband 
were residing separately they would be hardly getting occasions to treat the deceased 
with cruelty and also to harass her on account of demand of dowry. Therefore, in the 
above facts and circumstances of the case, the learned Sessions Judge has acquitted 
the other accused persons and has held appellant-Chhoturam guilty of the offence 
punishable under sections 304-B and 498-A of the I.P.C. 

13. In Narayanamurthy's case (supra), the husband was acquitted of the charges 
under section 304-B on the ground that there was nothing to show that demand for 
dowry was soon before death and neighbours were not supporting prosecution case. 
The said case is factually distinguishable from the present case. In the present case, 
the things have happened in quick succession. In Hira Lal v. State (Government of 
N.C.T.), Delhi,  which is also noticed in the judgment of Narayanamurthy, the Apex 
Court observed that “The determination of the period which can come within the term 
‘soon before’ is left to be determined by the Courts, depending upon facts and 
circumstances of each case. Suffice, however, to indicate that the expression ‘soon 
before’ would normally imply that the interval should not be much between the 
concerned cruelty or harassment and the death in question. There must be existence 
of a proximate and live link between the effect of cruelty based on dowry demand and 
the concerned death. The Apex Court cautioned that if alleged incident of cruelty is 
remote in time and has become state enough not to disturb mental equilibrium of the 
woman concerned, it would be of no consequence”. In the present case, as stated 
supra, since the things have happened in quick succession it cannot be said the 
demand was remote in time and there was no existence of proximate and live link 
between the effect of cruelty based on dowry demand and the concerned death. 

14. In D. Jayanta's case (supra), the only evidence relatable to section 304-B was 
that of a neighbour who was examined after 2 months after the alleged date of 
occurrence. The Apex Court held that though the evidence appears to be sufficient to 
bring in application of section 498-A, there is definite inadequacy to attract section 
304-B, I.P.C., and in that view of the matter, therefore, the conviction under section 
304-B, I.P.C. was set-aside and the conviction under section 498-A, I.P.C. was 
maintained. In the present case, there is intact evidence of parents and uncle of the 
deceased. Therefore, the above two judgments are not of much assistant to the 
appellant/accused. 

15. For the foregoing reasons, we do not find any infirmity recording the conviction 
of the appellant/accused under sections 304-B and 498-A, I.P.C. 

16. Now we shall consider about the adequacy of sentences awarded to appellant-
Chhoturam. 

17. In Sant Raj v. State of Haryana,  in a case punishable under sections 304-B, 
306, 498-A and 201, I.P.C., the appellant/husband was sentenced 
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to undergo imprisonment for life under section 304-B, I.P.C. by the 2 Courts below. In 
the appeal, the Apex Court while maintaining the conviction of the appellant under 
section 304-B observed that the sentence of life imprisonment imposed against the 
appellant under section 304-B, I.P.C. was excessive. The said sentence was reduced to 
the minimu i.e., 7 years rigorous imprisonment and it was further ordered that 
sentences on other counts would run concurrently. 

18. In Ashok Kumar v. State of Haryana,  the appellant was Convicted under 
section 304-B, I.P.C. and was sentenced to undergo imprisonment for life. His appeal 
was dismissed by the High Court. In the appeal to the Supreme Court, so far as 
penalty is concerned, the point raised was that in any view of the matter, the Trial 
Court was not justified in awarding extreme penalty of life imprisonment to the 
appellant. The Supreme Court while maintaining the conviction of the appellant 
observed that in the facts and circumstances of the case, the ends of justice would be 
met in case the sentence of imprisonment awarded against the appellant is reduced to 
7 years rigorous imprisonment. Accordingly, the criminal appeal was allowed in part 
and, while upholding the conviction of the appellant, sentence of imprisonment 
awarded against him was reduced to 7 years rigorous imprisonment. 

19. We have carefully considered the argument, advanced by Mr. Govind Ram Miri, 
in this regard. We are of the view that appropriate sentence to be awarded in a 
particular case cannot be determined upon a straight-jacket formula. It varies upon 
the facts and circumstances of the each case. The principle of proportion between 
crime and punishment is governed by the “Doctrine of just desert”. The doctrine is the 
foundation of a criminal sentence which is ultimately awarded for a punishment to the 
wrong doer. What one really deserves should be the punishment for having committed 
a crime is the underlying principle. The punishment must not be disproportionately 
great is a corollary of “just desert” which is governed by the same principle which says 
that there cannot be a punishment without guilt and the basic element behind the 
principle is the proportion between crime and punishment. The lesser is the gravity of 
the crime, the smaller would be the punishment and the greater is the gravity of the 
crime, the higher would be the punishment, subject to the ancillary factors for 
determining the proportion of the same, though all further subject to the statutory 
obligations specifically provided be law in force. 

20. In case on hand, the appellant is a young person as he was aged about 21 
years on the date of the incident. He has a male child who was aged about 10 months 
on the date of the incident. The appellant is in jail since 17.8.2007. He belongs to a 
poor labour family. Therefore, in our considered view the rigorous imprisonment for 7 
years along with concurrent sentence of 3 years and the fine imposed in both the 
counts are the adequate sentences awarded to the appellant which call far no 
interference in criminal revision filed by the father of the deceased. 

21. So far as the revision against the acquittal of the accused persons is concerned, 
we have held supra that it comes in the evidence of father and mother of the deceased 
that the acquitted accused persons were residing separately in their separate houses 
as appellant-Choturam has separated from his parental house just after the marriage 
of the deceased with him. It is not the case of the prosecution that the relations of the 
husband had demanded dowry at the time of the marriage. Since the husband and 
wife were residing separately, demand of motorcycle and colour television can 
reasonably be attributed to the husband alone. It 
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also comes in the evidence of Kachra Bai (P.W. 1) that after the third complaint made 
by he deceased to them, they had gone to village Sonthi and had a talk with appellant
-Choturam that they will give colour television but they will not be able to give 
motorcycle. It is in these circumstances, the learned Sessions Judge held that the 
relations of the husband were neither responsible for treating the deceased with 
cruelty nor for her dowry death. 

22. The revisional power of the High Court under section 397 read with section 401 
does not create any right in the litigant, but only conserves the power to see that 
justice is done and the Subordinate Courts do not exceed jurisdiction or abuse their 
powers. The order of Lower Court ought not to be lightly set aside unless it has 
entailed miscarriage of justice or where two views are possible merely because the 
Revisional Court takes the other view. It is only in glaring cases of injustice, resulting 
from some violation of fundamental principles of law by the Trial Court, that the High 
Court is empowered to set aside the order of acquittal and direct a re-trial of the 
acquitted accused. The mere circumstances that a finding of fact recorded by the Trial 
Court may, in the opinion of the High Court, be wrong, will not justify setting aside the 
acquittal and directing re-trial. The Revisional Court is entitled to reverse the finding 
only when it reaches to the conclusion that finding of the Trial Court is perverse and 
the jurisdiction cannot be invoked lightly. Even in the cases where it is possible to take 
two views on the same matter then in the ordinary course the view taken by the Court 
below should not be interfered in the revisional jurisdiction. 

23. In the opinion of this Court, the Sessions Court has taken a view and has 
recorded a finding, which appears to be one of the possible views which could have 
been taken by a Court in the facts and circumstances of the case. Therefore, we do not 
find any reasons to interfere with the findings recorded by the Sessions Court relating 
to the acquittal of the other accused persons. For the foregoing reasons, the appeal 
filed by the appellant-Chhoturam and the revision petition filed by the father of the 
deceased, both are liable to be dismissed and are hereby dismissed. 

24. Appeal and Revision both Dismissed. 
———

 (2008) 16 SCC 512 : AIR 2008 SC 2377. 

 (2009) 6 SCC 575. 

 2003 (9) AIC 117 (SC) : (2003) 8 SCC 80. 

 (1998) 8 SCC 605. 

 2007 (51) AIC 118 (SC) : (2007) 9 SCC 433. 

Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/ 
notification is being circulated on the condition and understanding that the publisher would not be liable in any manner by reason of any mistake 
or omission or for any action taken or omitted to be taken or advice rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/ 
rule/ regulation/ circular/ notification. All disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. The 
authenticity of this text must be verified from the original source. 
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