




































































































 

Plea Bargaining 

Meaning Of Plea Bargaining 

Section 265A to 265L, Chapter XXIA of the Criminal Procedure Code deals with 

the idea of Plea Bargaining. It was inserted into the Criminal Law (Amendment) 

Act, 2005. It allows plea bargaining for cases: 

 Where the maximum punishment is imprisonment for 7 years; 

 Where the offenses don't affect the socio-economic condition of the 

country; 

 When the offenses are not committed against a woman or a child below 14 

are excluded.[1] 

judges used this bargaining to encourage confessions. Plea Bargaining isn't an 

indigenous concept of Indian criminal law. It is a part of the recent development 

of the Indian Criminal Justice System (ICJS). It became inculcated in Indian 

Criminal Justice System after thinking about the weight of long-status cases on 

the Judiciary. 

The Law Commission turned into first to recommend the plea bargaining in the 

Indian Criminal Justice System. It defined Plea Bargaining as an opportunity 

method that has to be added to deal with huge criminal instances in Indian courts. 

History Of Plea Bargaining 

Plea bargains were rare in early history. Judges appeared surprised when 

defendants offered to plead guilty, and they attempted to persuade them instead 

to go to trial. As in early times, however, plea bargains were becoming common, 

when public ordinance violators could expect less-severe sentences if they 

pleaded guilty. 

By 1850, the exercise had spread to prison courts, and it has become 

habitual for defendants to plead guilty in alternate for the dismissal of a few 

expenses or different agreements arranged with the prosecutor. Possibly the first 

systematic use of plea negotiation, the bargains were typically for victimless 

offenses, so the prosecutor did not have to consider victims' concerns. 

In the 1960s plea bargains were still treated as unethical at best and illegal 

at worst. Defendants who had popular plea bargains have been instructed no 



longer to well known the negotiations in the courtroom, because doing so could 

solid doubt on whether their pleas had been voluntary. 

In 1967, however, an influential report by the President's Commission on 

Law Enforcement and Administration of Justice documented the widespread use 

of plea bargaining and recommended recognizing the practice. 

Criminal Code and Plea Bargaining 

The silent features of a plea bargaining are as follows: 

 It is applicable in respect of those offenses for which punishment is up to 

7 years. 

 It does not apply to cases where the offense is committed against a woman 

or a child below the age of 14 years 

 When the court passes an order in the case of plea bargaining no appeal 

shall lie to any court against that order. 

 It reduces the charge. 

 It drops multiple counts and press only one charge. 

 It makes a recommendation to the courts about punishment or sentence the 

criminal code of plea bargaining explains that: 

By introducing the concept of Plea Bargaining in the Criminal Procedure the 

object of the legislature is: 

 To reduce the pending litigation 

 To decrees the number of under-trial prisoners. 

 To make provision of compensation to the victim of crimes by the accused. 

 To cut delay in the disposal of criminal cases. 

The Criminal Law (Amendment) Act, 2005 essentially key issues in the criminal 

justice system are: 

 Witness Turning Hostile 

 Plea Bargaining 

 Compounding the offense under Section 498A, IPC 

The legal provisions introduced by the Criminal Law (Amendment) Act, 2005 

are as follows: 

 



 

Section 265 A: 

According to this Section, plea bargaining should apply to an accused who has 

not committed an offense for which the law provides the punishment of death or 

life imprisonment or imprisonment for more than seven years.[2] 

It also provides that Chapter XXIA of the Code of Criminal Procedure,1973 will 

not apply to offenses that affect the socio-economic condition of the country or 

have been committed against a woman or a child below fourteen years of age. 

The accused has access to three kinds of a plea bargain. The accused can make 

an application for charge bargain, wherein the prosecution allows the accused to 

plead guilty to a lesser charge or only to some charges imposed against him. 

Secondly, a sentence bargain can be applied for wherein the accused is told in 

advance the sentence he will be given if he pleads guilty. Lastly, there is fact 

bargaining under which the defendant agrees to stipulate to certain facts to make 

sure that other facts are not brought into the picture to be taken as a piece of 

evidence, it is not used in courts as it is believed to go against the Criminal Justice 

System. In India, the accused can only make an application for a sentence bargain. 

Types Of Plea Bargaining 

there are three main types of Plea Bargaining i.e, 

 Charge Bargain 

 count Bargain 

 Fact Bargain 

 Sentence bargain 

Charge Bargaining 

The defendant pleads to a criminal offense that's much less critical than the 

original price, or the maximum serious of the charges. 

Example: 

The prosecution charges chandler with burglary, but he pleads guilty to 

trespassing and the prosecution dismisses the burglary charge. 

Count Bargaining 



Many bear in mind court bargaining to fall below fee bargaining. Here, the 

defendant pleads to only one or more of the original charges, and the prosecution 

drops the rest. 

Sentence Bargaining 

Example: 

The prosecution expenses Ross with both robbery and simple attack. The parties 

agree that Ross will plead to the attack charge and that the prosecution will 

dismiss the theft charge. 

The defendant takes a guilty or "no contest" plea after the perimeters accept as 

true with what sentence the prosecution will endorse. 

Example: 

Sammy agrees to plead to the charge of resisting arrest, and the prosecution agrees 

to recommend that the judge not sentence him to jail time. 

Fact Bargaining 

The defendant pleads in exchange for the prosecutor's stipulation that certain facts 

led to the conviction. The omitted facts would have increased the sentence 

because of sentencing guidelines. 

Example: 

The government files an indictment against drug trafficking. Federal agents stuck 

him with over five kilograms of cocaine. Five kilograms triggers a sentence 

involving many years in prison, so, it agrees to plead guilty to the offense in 

exchange for the prosecution's stipulation that he possessed less than five 

kilograms. 

Advantages to the accused - 

(a) It ensures a speedy disposal of the case, without being subjected to the 

vagaries of trial. 

(b) The accused has the apparent advantage of getting away with lesser 

punishment and in appropriate cases, he may even be released on probation or 

after due admonition. 

(c) Section 12 of the Probation of Offenders Act, 1958 provides that a person 

found guilty of an offence and dealt with under section 3 or 4 of the said Act, 

shall not suffer any disqualification attached to the conviction. 



(d) The Government employees who are released on probation under the 

Probation of offenders Act are saved from the disqualification which is attached 

to conviction in view of Charan Singh Vs. M.C.D.28 decided on 05/10/2006 

(e) As per Section 265-K of Cr.P.C, the statements or facts stated by an accused 

in an application for plea bargaining file under section 265-B shall not be used 

for any other purpose except for the purpose of this Chapter. 

Advantages to the Victim 

(a) Plea Bargaining affords the victim a chance for quick Justice. 

(b) The Victim can also get compensation for injury suffered and expenses 

incurred without having to go through a procrastinated trial. 

Despite having apparent advantages, plea bargaining has not really taken off in 

India. As per the data by National Crime Records Bureau, only 0.45% of cases 

under the Indian Penal Code were disposed after plea bargaining in 2015. It is 

also a fact that these cases are also mostly of those accused who could not afford 

bail and have thus remained in custody for major part of their trial. This may be 

because, firstly, the provision for plea bargaining has been restricted to a very 

narrow selection of offences. Secondly, the inability of prosecution to produce 

evidence in most cases is matter of common knowledge and when the accused is 

sure of an acquittal eventually, there is no inclination to opt for plea bargaining. 

Relevant Case Laws: 

 State of Uttar Pradesh vs Chandrika 

The Court deprecated the concept of plea bargaining and held the concept as 

unconstitutional. The Court believed that the concept of plea bargaining cannot 

form the basis for the disposal of criminal cases. Such cases should be only 

decided on merit. It also opined that a sentence given to the accused should be as 

per what the specific statute or law says. 

In India, the Supreme Court of India has criticized the concept of plea bargaining 

through its various judgments. 

 Kachhia Patel Shantilal Koderlal v. State of Gujarat and Anr 

The Supreme Court held that the practice of plea bargaining is unconstitutional, 

illegal, and could encourage corruption and collusion. 

  

 Thippaswamy v. the State of Karnataka 



The Court said that the act of inducing and leading the accused to plead guilty 

under an assurance or a promise will violate Article 21 of the Constitution of 

India[4] 

Conclusion 

To conclude, Plea Bargaining is undoubted, a disputed concept few people have 

welcomed it while others have abandoned it. Plea Bargaining indeed speeds up 

caseload disposition, but it unconstitutionally does that but possibly we haven't 

any other choice however to adopt this approach. The criminal court is too 

overburdened to allow each case to go on trial  at the same time, the concept of 

plea bargaining in India is a voluntary process, but the legal provisions do not 

provide anything if the mutual disposition reached by the parties in plea 

bargaining is contrary to the provisions of law. It is also imperative to note that 

the investigating officer is an important party in the process of reaching a mutual 

settlement. The involvement of the police often attracts criticism as custodial 

torture inflicted on the accused by the police is a penetrating issue in India. 

 In light of the various pronouncements given by the Courts in India, it can 

be said that the concept of Plea Bargaining in India has two sides of 

interpretations and perceptions. However, the criminal justice system has 

reformed over time and has made plea bargaining conducive to the legal and 

social standards. 

  



Compounding of offences 

 

The provision regarding compounding of offences is under sec 320 of 

Cr.P.C. This is the most resorted to mode of disposal without complete 

trial and is referred to as compromise in the common parlance. Sec 320 

of Cr.P.C provides for compounding of offences. 

Section 320(1) Cr.P.C provides a chart which lists offences which may 

be compounded by the victim with the accused, without the 

involvement of court. These are non-serious offences which involve a 

personal or private damage to the victim and can be compromised as a 

matter of right by the victim. The court’s role herein is limited only to 

satisfying itself that the compromise has been done voluntarily and 

without any coercion or pressure. The High Court of Andhra Pradesh 

in the case of Chanda Papa Rao and Ors. V. State and Anr.69 has 

held, “.... If the offence is compoundable, it can be compounded Under 

Section 320, Cr.P.C. For the purposes of compounding the offence, 

there must be a joint petition by the defacto complainant and the 

accused. More important feature of Section 320, Cr.P.C. is that the 

Court cannot refuse permission to the parties to compound the offence 

when they have expressed their willingness to compound the offence.” 

Sec 320(2) of Cr.P.C provides a chart which lists offences which can 

be compounded by the victim with permission of the court. These are 

cognizable offences in which police can file a report and arrest without 

warrant. Hence, there is a statutory requirement of consent of court to 

be compromised. These offences cannot be compromised without the 

permission of court. The consent of the Court is granted where there is 

no adverse impact of dispute to society and the compromise is held to 

be done with the free consent and without any pressure. 

As per proviso (3) of Sec 320 of Cr.P.C, the abetment or attempt to 

commit compoundable offences or, when the accused is liable u/s 34 

or 149 of IPC, is also compoundable. 

Who may Compound? 

The general rule here is that the person to whom injury has been caused 

is competent to compromise the offence. If there is more than one 

victim/injured, then all such persons have to 

compromise for the compounding to be considered lawful. 



In a case where the victim/injured is a minor, or is insane, then Sec 320 

(4) provides that a person who is competent to contract on his behalf, 

may compound the offence. As per Sec 320(5), if the victim/injured is 

dead, then the offence may be compromised by his legal representative 

(as per the definition of the term in CPC). In both these scenarios, the 

consent of the court to such a compromise is mandatory. 

Permission of Court 

The permission or consent of the Court is mandatory in the following 

conditions: 

• When Offence is one mentioned under Sec 320(2) of CrPC  

•  Where the Offence is being compounded by legal representative 

on behalf of the victim as per Sec 320(4) and (5) of CrPC 

•  Where a case which has been committed or, in which the 

accused has been convicted and appeal is pending, as per Sec 320 

(6) of CrPC, compromise can be done only 

with the consent of the court before which it is pending. The rationale 

behind this is simply the fact that once a case is committed or 

judgement is pronounced, the court becomes functus officio and 

jurisdiction gets transferred to the court to which the case has been 

committed or before which an appeal against the judgment is pending. 

Hence, for a lawful compromise, the consent of that court is required 

for compromise in the case. Kerala High Court in the case of Sudheer 

Kumar @ Sudheer v. Manakkandi M.K.Kunhiraman and Anr. in 

Crl. M.C. No.1540 of 2007(B), ILR 2008 (1) Kerala 159, "There is no 

provision for compounding the offence after conviction without 

permission of or intervention from the court, whether the offence is 

compoundable, with or without permission as classified under Table I 

or Table II.  

This is because the compounding will have the effect of an acquittal 

and setting aside of conviction. Conviction, in the absence of appeal or 

revision, becomes a concluded matter. Sub-clauses 5 and 6 of Section 

320 allows the compounding of offence after conviction, if appeal or 



revision is pending by the permission of the appellate court or 

revisional court as the case may be. If the case is committed for trial 

also, leave of the committal court is necessary for compounding. Once 

High Court confirms the conviction in revision, it cannot be interfered 

with by the High Court in view of the subsequent compounding out of 

court. There is no provision under Section 320 or any in the N.I. Act 

enabling the court to accept or permit the compounding after conviction 

has become final and no appeal or revision is pending against the 

conviction Once the order of conviction is confirmed in revision, the 

revisional court cannot review or alter the conviction in view of the 

specific bar under Section” 

Presence of Accused during Compromise 

The procedure in practice for disposing a case on the basis of 

compromise involves filing of a joint compromise petition, signed by 

the victim, accused and the learned lawyers on their behalf. 

Hence, most courts insist on the presence of accused before any prayer 

of compromise on behalf of victim can be entertained. However, the 

Kerala High Court decided the matter quite contrary to the adopted 

procedure in the case of Y.P. Baiju vs State of Kerala And Ors70 

wherein it was held that compromise is a unilateral act to be performed 

by the victim alone. In this case, the questions that arose for 

consideration before Kerala High Court were – “Is composition of a 

criminal offence a unilateral act or a bilateral one? Is it necessary to 

insist on the appearance of an accused person to enable the victim to 

compound a criminal offence? Is a Criminal Court justified in insisting 

on a joint application for composition by the victim and the accused for 

invoking the powers under Section 320, Cr.P.C to accept and/or accord 

permission for a composition? Is there any distinction between 

"withdrawal" of a complaint under Section 257, Cr.P.C and 

composition of an offence under Section 320, Cr.P.C? Even if there be 

such a distinction, is that distinction relevant in the dynamics of 

operation under Section 320, Cr.P.C? Does such alleged distinction 

justify insistence by the Court on the personal appearance of the 



accused to consider an  application for composition? In a case where 

the Court has chosen to issue non-bailable warrant against the accused, 

is it essential that such accused must appear personally before the, 

Court for any further steps-even for a further step for which personal 

presence of the accused is not essential?” After considering the 

questions, the Court narrated the following conclusions: 

“… (1) Composition under Section 320, Cr. P. C. is a unilateral act. 

(2) The victim (person shown in column 3 of Section 320(1) and 

320(2)) can himself make an application for composition. 

(3) It is not necessary for the Court to insist on a joint application for 

composition. The victim can of course make a joint application along 

with the accused.  

(4) It is not necessary for the Court to insist on the personal appearance 

of the accused before Court to consider an application for composition 

under Section 320, Cr. P.C. 

(5) The mere fact that the Court has already issued a non-bailable 

warrant against the accused and that is pending is no reason for the 

Court not to proceed further with the case. All steps for which personal 

presence of the accused is not necessary can be continued even if the 

non-bailable warrant remains unexecuted and the accused has not 

personally appeared.” 

Compromise in a non-compoundable Offence 

Sec 320(9) Cr.P.C mandates that no offence shall be compounded 

except as provided by this section. In Ram Lal vs State of J&K72 it 

has been specifically held that, offence which the law declares to be 

non-compoundable even with the permission of the court cannot be 

compounded at all. The offences which have been kept in this category 

are serious offences and there can be no acquittal on the basis of a 

compromise in a non-compoundable offence though, the fact of 

compromise between parties may be considered by the Court when 

deciding the quantum of sentence. 

The recourse available to parties who mutually settle their dispute in 

non-compoundable cases is to get the proceedings quashed by the High 



Court u/s 482 of Cr.P.C. In the case of State of Rajasthan v  hambhu 

Kewat73, it was observed by Supreme Court that the power of a 

criminal court is circumscribed by Section 320 of the Cr.P.C while 

compounding of offences and it is guided solely by it. On the other 

hand, the high court is guided by the material on record to form an 

opinion whether to quash a criminal complaint in exercise of its power 

under Section 482 of the Cr.P.C. The exercise of this power is to meet 

the ends of justice, although the ultimate consequence of this may be 

acquittal or dismissal of indictment. It is well settled now that the High 

Court has inherent power to quash the criminal proceedings even in 

those cases which are not compoundable, where the parties have settled 

the matter between themselves. However, this 

power is to be exercised sparingly and with caution. 

The issue of compounding of non-compoundable offences by a high 

court in exercise of its 

inherent power under Section 482 of the Code of Criminal Procedure 

(Cr.P.C) has been 

addressed by the Supreme Court of India (Supreme Court) in a catena 

of decisions. However, 

there was a conflict in law due to varying observations made by the 

Supreme Court. To address this conflict, a three-judge bench of the 

Supreme Court comprising A K Sikri J, S Abdul Nazeer J and M R 

Shah J, in the case of The State of Madhya Pradesh v Lakshmi 

Narayan and others74, laid down guidelines for the exercise of 

inherent power of high courts under Section 482of the Cr.P.C while 

quashing criminal proceedings in case of non-compoundable offences. 

It was laid down that that the power conferred under Section 482 of the 

Code to quash the criminal proceedings for the non-compoundable 

offences under Section 320 of the Code can be exercised– 

(i) In prosecutions having overwhelmingly and predominantly the civil 

character, particularly those arising out of commercial transactions or 

arising out of matrimonial relationship or family disputes and when the 

parties have resolved the entire dispute amongst themselves; 

(ii) In respect of non-compoundable offences, which are private in 

nature and do not have a serious impact on society. Here, the High 

Court is required to consider the antecedents of the accused; the 

conduct of the accused, namely, whether the accused was absconding 



and why he was absconding, how he had managed with the complainant 

to enter into a compromise etc. 

It was further observed that such power must not be exercised – 

(i) In those prosecutions which involved heinous and serious offences 

of mental depravity or offences like murder, rape, dacoity, etc., such 

offen ces are not private in nature and have a serious impact on society. 

The offence under Section 307 IPC and/or the Arms Act etc. which 

have a serious impact on the society cannot be quashed in exercise of 

powers under Section 482 of the Code, on the ground of compromise. 

However, the High Court would not rest its decision merely because 

there is a mention of Section 307 IPC in the FIR or the charge is framed 

under this provision. It would be open to the High Court to go by the 

nature of injury sustained, whether such injury is inflicted on the 

vital/delicate parts of the body, nature of weapons used etc. 

However, such an exercise by the High Court would be permissible 

only after the evidence is collected after investigation and not when the 

matter is still under investigation 

(ii) The offences under the special statutes like Prevention of 

Corruption Act or the offences committed by public servants while 

working in that capacity are not to be quashed merely on the basis of 

compromise between the victim and the offender 

  



The Probation of Offenders Act 1958 
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Introduction 

“Hate the crime and not the criminal”. You might have heard this a 

zillion times. This means that we need to eliminate crime and for this 

the elimination of criminals is not required. The Criminal Law in India 

is more into reforming offenders rather than punishing them. It is true 

that punishment gives a sense of satisfaction to the society as well as to 

the victim, but this does not reform the criminals. Especially in the 

cases of imprisonment, once the person is out of prison, he is back to 

his old ways of infringement of rights. This is common in the cases of 

youth criminals. Their minds are not mature and get diverted when 

engaged with several criminals in jail. 

Thus, instead of keeping the accused with hardened criminals in jail, 

the court may order personal freedom on the basis of good behaviour. 

The court can also grant a supervision period for the accused. The main 

aim behind the Probation of Offender Act, 1958 is to give an 

opportunity to offenders to reform themselves rather than turning into 

hardened criminals. Section 562 of the Code of Criminal 

Procedure,1898 (after amendment it stands as Section 360 of the Code 

of Criminal Procedure, 1973) provides that any person not below 

twenty-one years of age who may have not been convicted for an 

offence for imprisonment up to seven years or not convicted to death 

http://legislative.gov.in/sites/default/files/A1958-20.pdf
https://indiankanoon.org/doc/755395/
https://indiankanoon.org/doc/755395/


or imprisonment of life can be released on the basis of probation for 

good conduct. 

 

The Act is based on a reformative approach which has come over the 

years from the Doctrine of Deterrence. It has been observed that the 

offender’s readjustment in society decreases after the release. They 

might also face problems while working with professional delinquents. 

This creates an undesired impact on the convicted and his/her life 

afterwards. The Probation of Offender Act, 1958 saves minor offenders 

from becoming regular criminals. This is done by providing them with 

a chance to reform themselves rather than getting into prison. The 

probation officer amicably reaches to the needs and difficulties of the 

accused and tries to solve the problem. This is done for the person 

convicted of minor crimes. 

The Probation Officer is the key human being in the process of 

Probation management. He contacts the Probationer directly. He is 

responsible for upholding the provisions of the court’s probation order. 

He carries out two primary functions which consist of the Probation 

offender presentence investigation and supervision of the offender. The 

Probation of Offender Act, 1958 aims at providing the release of the 

accused if he has been found not guilty of an offence not punishable 

with death or life imprisonment after due admonition. It has been 

enacted to provide the offenders with an opportunity to prove that they 

can improve their behaviour and can live in a society without harming 

them. 

It is also to be kept in mind that reformation doesn’t always work. 

Sometimes the crimes are so heinous and abhorrent and the criminals 

are so unrepentant that punishment of such crimes is important. For 

some cases, reformation is not useful and punishment is best to 

safeguard the society by locking them for life. 

 

https://lawsikho.com/m&abootcamp?p_source=iPleaders_InArticle_Top
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Scope and Background 

The Act is a landmark in advancing the new liberal reform movement 

in the penology field. It is the result of the recognition of the doctrine 

that criminal law is more about reforming the individual offender than 

about punishing. Probation has its influence from the juvenile justice 

system of “positivism” which has its development from the ideologies 

of the criminal justice system. The origin of probation was traced in the 

early practices of the English law and experienced development in the 

19th century. However, the development of probation began in the 

early twentieth century, when various countries like Europe and North 

American began to initialize methods to reduce the consequence of 

severe punishments. Imprisonment became the most common mode of 

penal sanction. 

From early 1800 to the present date, probation has tried to reform, 

remake, remould the offenders into honest, good and law-abiding 

citizens. In India, the main legal articulation to the reformatory 

framework for the probation theory is found in procedural code. Later 

the Children Act, 1908 additionally enabled the court to discharge 

certain guilty parties waiting on probation because of their good 

conduct. The extent of arrangements of probation law was expanded 

further by the enactment in 1923 resulting in the Indian Jails 

Committees Report (1919-1920). In 1931 the Government of India 

arranged a Draft Probation of Wrongdoers Bill and flowed it to the then 

Provincial governments for their perspectives. 

A Bill on Probation of Offenders was introduced in Lok Sabha on 

November 18, 1957. A Joint Committee was formed to consider the 

Bill allowing for the release of prisoners on probation or after proper 

admonition and related matters. On 25 February 1958, the Joint 

Committee delivered its report to Lok Sabha. In Parliament, the 

Probation of Offenders Act was adopted on the advice of the Joint 

Committee. Probation in India is used as an institutional method of 

treatment. The western does not allow the use of institutional methods 

for probation. They administer probation by voluntary organisations of 

https://www.legislation.gov.uk/ukpga/1908/67/pdfs/ukpga_19080067_en.pdf
http://pcs.mp.gov.in/sites/default/files/Report%20of%20the%20%20Indian%20Jail%20Committee%2C%201919-1920.pdf
http://pcs.mp.gov.in/sites/default/files/Report%20of%20the%20%20Indian%20Jail%20Committee%2C%201919-1920.pdf


sociologists and psychologists. They consider that the judges should 

not interfere with this.  

The Indian system says that the judiciary should solely vest in the 

probationary laws. This is so because the power of probation will be 

vested upon the voluntary and extrajudicial agencies which lack 

judicial methods and techniques. This would create a serious problem 

as these organisations will have their own values and considerations. 

Sociologists and psychologists will be concerned only upon the 

reformations of the offender and not the legal implication of the 

reformative measure. Probation is subjected to judicial review 

under Article 226 of the Indian Constitution which will eventually 

allow the judges to bring it under judicial scrutiny.  

Aim and Objective of Probation 

The main aim and objective of probation is to permanently reform the 

lawbreakers. It involves moulding the habits into constructive ways by 

rehabilitation and reformation. The objective is to give a chance to the 

anti-social person to willingly cooperate with society. This will also 

give him social protection and security. It is a substitution for 

imprisonment. Imprisonment will not always serve the purpose of 

eliminating crime. The object of Probation Law is more to reform the 

offender than to punish him. This is what we generally call Probation. 

Simply, it can be understood as the conditional release of an offender 

on the promise of good behaviour. 

The aim of this Section was to reform the young offender who might 

have committed the crime under the influence of bad company or 

ignorance. The object is to remould and save them from the hardened 

criminals who might distract them to the path of crimes. This Section 

also helps the persons of mature age who may have committed the 

crime in influence. They are expected to be good citizens of the 

country.  

 

https://indiankanoon.org/doc/1712542/


Statutory provisions under the Act 

The provision is broadly classified into procedural and substantive 

general laws dealing with probation of the offenders.The first provision 

to deal with probation was in Section 562 of the Code of Criminal 

Procedure,1898. After the amendment in 1973, the probation was dealt 

with in Section 360 of the Code of Criminal Procedure. This Section 

says that if: 

1. Any person who is not below twenty-one years and is 

convicted of a crime for which the punishment is imprisonment 

for seven years or is convicted for an offence punishable with 

fine. 

2. Or any person who is below twenty-one years or if any women 

convicted of an offence not punishable with imprisonment of 

life or death and no previous conviction is proved against the 

offender. 

3. And appears before the court, regardless of the circumstances 

in which he has committed the offence, the court might release 

the offender on the promise of good conduct. 

The court might release him on entering the bond for good conduct and 

peace instead of punishing the offender with imprisonment. In this case 

of Jugal Kishore Prasad v. The State of Bihar, the Supreme Court 

stated that the aim of the law is to deter the juvenile offenders from 

turning into obdurate criminals as a result of their interaction with 

seasoned mature-age criminals in case the juvenile offenders are 

sentenced to incarceration in jail. It is observed that the Act is in 

accordance with the present trend of penology, which says that effect 

should be made with accordance to change and remould the offender 

and not to retribute justice. Modern criminal jurisprudence recognises 

that no one is born criminal. A good number of crimes are a result of a 

socio-economic environment. 

The Probation of the Offenders Act, 1958 excludes the application of 

Section 360 of the Code of Criminal Procedure, 1973 whenever the Act 

is applied. Section 3 to Section 12 of the Probation of the Offender Act, 

https://indiankanoon.org/doc/755395/
https://indiankanoon.org/doc/1187238/


1958 deals with the procedures of the court to deal with the release of 

the offenders. The important aspects of the provisions are discussed in 

five ways: 

Admonition 

Section 3 of the Probation of the Offenders Act,1958 deals with the 

power of court to release the offender after admonition. An 

Admonition, in literal terms, means a firm warning or reprimand. 

Section 3 says how the offender is benefited on the basis of admonition 

after satisfying the following conditions:  

• When any person is found guilty of committing an offence 

under Section 379 or Section 380 or Section 381 or Section 

404 or Section 420 of the Indian Penal Code,1860 or any 

offence punishable with imprisonment for not more than two 

years, or with fine, or with both, under the Indian Penal Code, 

or any other law 

• An offender should not previously be convicted for the same 

offence. 

• The Court considers the nature of the offence and the character 

of the offender.  

• The Court may release the offender on probation of good 

conduct applying Section 4 of the Act, instead of sentencing 

him.and, 

• The Court may release the offender after due admonition, 

instead of sentencing him. 

Case laws 

1. Keshav Sitaram Sali v. The State of Maharashtra, AIR 1983 SC 

291 – In this case, the appellant was an employee of the 

Railways at the Paldhi Railway Station. He abetted the 

execution of a charcoal theft crime committed by Bhikan 

Murad in the case before the Special Judicial Magistrate First 
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Class (Railways), Bhusawal, on the charges of charcoal 

stealing. The learned Magistrate acquitted the appellant of that 

crime, and the State Government filed an appeal before the 

Bombay High Court against the acquittal judgment passed by 

the learned Magistrate. He was charged with a fine of Rs. 500 

and in default of payment, rigorous imprisonment for two 

months. The subject matter of theft was a quantity of coal 

valued at Rs. 8. The Supreme Court held that in case of minor 

thefts, the High Court should extend the benefit of Section 3 or 

Section 4 of the Probation of Offenders Act,1958 or Section 

360 of the Code of Criminal Procedure,1973 rather than 

imposing fines. 

2. Basikesan v. The State of Orissa, AIR 1967 Ori 4 – In this case, 

a 20-year-old was found guilty of an offence under Section 380 

of the Indian Penal Code,1860. It was held that the youth had 

committed the offence not deliberately and so the case must be 

applied for Section 3 of the Probation Act and be released after 

admonition.  

3. Ahmed v. The State of Rajasthan, AIR 1967 Raj 190 – In this 

case, the court said that the benefit of the Probation of the 

Offenders Act does not extend to anyone who has indulged in 

any activity that resulted in an explosive situation leading to 

communal tension.  

Probation on good conduct  

Section 4 of the Probation of the Offenders Act,1958 talks about the 

release of the offender on the basis of good conduct. It is a very 

important Section of the Act. The important points that must be 

remembered for the application of this Section are:  

• Section 4 of the Act is not applicable if the offender is found 

guilty of an offence with death or imprisonment for life. 

• The Court has to consider the circumstances of the case 

including the nature of the offence and the character of the 

offender. 
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• The court may pass a supervision order to release the offender 

on probation of good conduct. The supervisory period is not to 

be shorter than one year. The probation officer must supervise 

the individual for such a span in such a situation. In the 

supervisory order, the name of the probation officer should be 

listed. 

• The Court can direct the offender to execute a bond, with or 

without sureties, to appear and receive sentence when called 

upon during such period which should not exceed a period of 

three years. The court may release the offender on good 

behaviour. 

•  The Court may put appropriate conditions in the supervision 

order and the court making a supervision order explain to the 

offender the terms and conditions of the order. Such 

supervision order should forthwith be furnished to the offender. 

• Probation officer’s report is not compulsory to enforce this 

rule, but if the information is required on record, the Court shall 

take into account the probation officer’s information before 

granting a probation order for good behaviour. 

Case laws 

1. Smt. Devki v. The State of Haryana, AIR 1979 SC 1948 – In 

this case, it was observed that Section 4 would not be extended 

to the abominable culprit who was found guilty of abducting a 

teenage girl and forcing her to sexual submission with a 

commercial motive.  

2. Dalbir Singh v. The State of Haryana, AIR 2000 SC 1677 – In 

this case, the court took the opinion that it is appropriate for the 

defendant to be placed on probation for his good conduct, given 

that the facts of the situation are needed to be taken into 

account. One of the circumstances informing the 

aforementioned opinion which cannot be omitted is “the 

essence of the offence.” Thus, Section 4 can be redressed 

where the court recognizes the circumstances of the situation, 

in particular the “character of the crime,” when the court 
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decides whether it is reasonable and necessary for the 

execution of a defined reason that the defendant should be 

released on the grounds of good conduct. 

3. Phul Singh v. the State of Haryana, AIR 1980 SC 249 – In this 

case, the court held that the provision of Section 4 should not 

be mistaken and applied easily in undeserving cases where a 

person in early twenties commits rape. The court, thus, refused 

the application of probation on such heinous nature of crime 

and convicted the person. 

Cost and compensation 

Section 5 of the Probation of the Offenders Act, 1958 says that if any 

person is released under Section 3 or Section 4 of this Act, even then 

the court might order:  

• The offender to pay compensation to the victim for the loss or 

the injury occurred to him. Or  

• Cost of the proceeding as the court may think reasonable. 

Case laws 

1. Rajeshwari Prasad v. Ram Babu Gupta, AIR 1961 Pat 19 – The 

amount of compensation is purely on the discretion of the court 

to grant if it thinks it is reasonable in the case. Thus, deciding 

the amount of compensation, it is solely the court’s discretion 

to require payment and costs where it finds 

Offenders under 21 years of age 

Section 6 of the Probation of the Offenders Act,1958 talks about the 

restriction on the imprisonment of offenders under twenty-one years of 

age. This provision says that offenders who are under 21 years of age 

are not sent to prison where the offence is not so serious as to warrant 
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imprisonment for life or death. Important points to be remembered 

before the application of Section 6: 

• In cases where the accused is below 21 years of age, the Court 

shall call for the report of the Probation Officer. If the court’s 

opinion is not desirable with offender either on the ground of 

admonition (Section 3) or on the ground of release on probation 

of good conduct (Section 4), the Court can pass sentence of 

imprisonment on the offender who is under 21 of years ago but 

the Court cannot sentence him without recording reasons for 

doing so. The Court has an obligation to see whether Section 3 

or 4 of the Act applies or not. For this purpose, the Court must 

call for the report of the Probation Officer. Therefore, the 

report of the Probation Officer is mandatory when the offender 

is under 21 years of age.  

• The court considers the nature of the offence and the character, 

physical and mental condition of the offender before making 

any decision.  

• It is difficult for the court to come to a conclusion whether 

Section 3 or Section 4 applies or not unless the Court considers 

the report of the Probation Officer, therefore, the report of the 

Probation Officer is mandatory under Section 6 of the Act. 

• On receiving a report, the Court peruses it and decides whether 

the offender can be released on admonition or probation of 

good conduct or not. 

• After receiving the report, if the court orders that the offender 

shall not be released, applying Section 3 or Section 4 of the 

Act, the Court can pass sentence to the offender recording the 

reasons for doing so.  

Case laws 

1. Daulat Ram v. The State of Haryana 1972 SC 2434 – In this 

case, it was held that the aim of this Section was to protect the 
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youth. The juvenile offenders would not be sent to jail if their 

crime was not as serious as to punish them with life 

imprisonment or death. Therefore, the provision should be 

liberally construed keeping in view the spirit embodied 

therein.  

2. Ramji Nissar v. The State of Bihar; AIR 1963 SC 1088 – In this 

case, the Supreme Court observed that the object of the Act, 

1958 is to prevent the turning of youthful offenders into 

criminals by their association with hardened criminals of 

mature age within the walls of a prison. The method adopted is 

to attempt their possible reformation instead of inflicting on 

them the normal punishment for their crimes. The person’s age 

problem is important not for the purpose of assessing his or her 

guilt, but rather for the purpose of punishing the crime for 

which he or she is found guilty. Consequently, if a court 

determines that the defendant was not under the age of 21 on 

the day the court found him guilty, Section 6 does not apply. 

Report of probation officers 

Section 7 of the Probation of the Offenders Act,1958 deals with the 

clause that the report of the probating officer is kept confidential. No 

Probation Officer’s report is necessary to apply Section 4 of the 

Probation of Offenders Act but such report is must under Section 6 of 

Probation of Offenders Act if the offender is under 21 years of age. 

However, if such a report is available on the record, under Section 4 of 

the Act, the Court shall not ignore it and that the Court shall take the 

report into consideration. 
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