CHHATTISGARH STATE JUDICIAL ACADEMY, BILASPUR
//MEMO//

No...#4.2. /CSJA/Div.Seminar/2022 Bilaspur, dated 2 1 .10.2022

..........

The District & Sessions Judge,
Ambikapur/Surajpur/Jashpur/Korea and Ramanuj-Rganj.

Subject: Regarding Divisional Judicial Seminar for all Judicial Officers
posted in Surguja Division (Distt.
Ambikapur/Surajpur/Jashpur/Korea and Ramanuj-Rganj)
scheduled to be held on 19/11/2022 (Saturday) at Ambikapur.

On the subject cited above, it is to inform you that as per
approved Calendar of Academy for the year 2022-23, a Divisional Judicial
Seminar for all Judicial Officers including Family Court Judges and Judges
posted on deputation in Surguja Division
((Distt.Ambikapur/Surajpur/Jashpur/Korea and Ramanuj-Rganj) will be
organized on 19/11/2022 at Ambikapur (Venue is to be selected by District
& Sessions Judge, Surguja at Ambikapur) on the following topics:

“1.Law regarding Identification of Person/Property. (For Surajpur District)

2. Effective use of Provisions of Plea Bargaining & Probation of Offenders
Act. (For Korea District)

3. Law regarding Bail in the light of Judgment of Hon’ble Supreme Court
in Suo Moto WP (Crl) No. 4/2021 in Re:Polity Strategy for grant of Bail. (For
Ambikapur District)

4. Trial of Person with an unsound mind: Procedure & Provisions. (For
Jashpur District)

5. Opinion of Handwriting expert:Procedure & Admissibility. (For
Ramanujganj District)”

It is, therefore, requested to nominate all Judicial Officers
(Excluding Judicial Officers engaged in urgent work/remand duty) for the
above said Seminar. It is further requested to you to inform all the Judges

posted in Family Court as well as posted on deputation in your district to

attend the Judicial Seminar on scheduled date and time. They may be



directed to report on 19'* November, 2022 (Saturday) at 10.30 am at the
place selected by District & Sessions Judge, Surguja at Ambikapur. They
may further be directed to observe the dress code strictly as is prescribed
by the High Court.

As directed, it is further requested to kindly inform all Judges of
your establishments that :
(i The topic mentioned above is being given to the participating Districts
for preparation of papers to be presented on their behalf.
(ii) The District and Sessions Judges,
Ambikapur/Surajpur/Jashpur/Korea and Ramanuj-Rganj may select a
team of three Judicial Officers across the ranks and two of them would
present and read the papers in English.
(iii) Each District is allotted 20 minutes time for presentation and 10
minutes extra time for interaction session.
(iv) Each District shall ensure that the soft copy of presentation is
supplied to CSJA before the Seminar latest by 14/11/2022 so that the
same may be placed before Hon’ble Chairman and other Committee
Members. They shall also ensure that six numbers of hard copies of the
presentation are supplied to CSJA within seven days after Seminar. -
(v) The minute to minute programme of the Seminal shall be prepared by
the District Judge, Raipur and be sent to CSJA, Bilaspur prior to the date

of organization of the Seminar.

Y

(Sushmd Sawant)
DIRECTOR

AN I,LU'{ S )

Endt. No?4.3/CSJA/Div.Seminar/2022, Bilaspur, dated £ 1.10.2022
Copy to:

1. S.0. to Registrar General, High Court of CG, Bilaspur for information.

9. CPC for directing the In-charge, NIC for uploading the memo on the
official website of CSJA.




3. All the Judicial Officers posted in Surguja Division (Distt.
Ambikapur/Surajpur/Jashpur/Korea and Ramanuj-Rganj) including
Family Court Judges and Judges posted on Deputation with a request that
they shall remain present at the place selected by District & Sessions
Judge, Raipur on 19/11/2022 by 10.30 a.m. positively in the
prescribed uniform and attend the Seminar. They may further be directed
to observe the dress code strictly as is prescribed by the High Court.
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Jurisdiction of Family Court : Laws Relating to Maintenance.

Execution of Maintenance cases. Adoption Procedure.
Understanding Counselling, requirement of settlements.

S.No. | Particulars of the Case Brief Relevant | Page
Law Paragraph | Num
S ber
Jurisdiction of Family Court
01. |Shamima  farooqui  v.[The Family Judge is expected to, 9-14, 1
Shahid khan (2015) 5 SCC|be sensitive to the issues, for he] 20,21

705

iIs dealing with extremely
delicate and sensitive issues
pertaining to the marriage and
iIssues ancillary thereto. When
we say this, we do not mean that
the Family Courts should show|
undue haste or impatience, but
there is a distinction between
impatience and to be wisely
anxious and conscious about
dealing with a situation

An application for grant of
maintenance has to be disposed
of at the earliest. The family
courts,

It has come to the notice of the
Court that on certain occasions
the Family Courts have been
granting adjournments in a
routine manner as a consequence
of which both the parties suffer
or, on certain occasions, the wife
becomes the worst victim. When
such a situation occurs, the
purpose of the law gets totally
atrophied.




02.

Balram Yadav V.
Fulmaniya Yadav, (2016)
13 SCC 308

: Under Section 7(1) Explanation
(b), a Suit or a proceeding for a
declaration as to the validity of
both marriage and matrimonial
status of a person is within the
exclusive jurisdiction of the
Family Court, since under
Section 8, all those jurisdictions
covered under Section 7 are
excluded from the purview of the
jurisdiction of the Civil Courts.
In case, there is a dispute on the
matrimonial status of any person,
a declaration in that regard has to
be sought only before the Family
Court. It makes no difference as
to whether it is an affirmative
relief or a negative relief.

7,8

14

MAINTAINANCE

01.

Rahasa Pandiani (Dead)
By Lrs. v. Gokulananda
Panda (1987) AIR 1987
SC 962

The appellant’s petition under
Section 125 of the Cr.P.C. would
be maintainable before the
Family Court as long as
appellant does not remarry. The
amount of maintenance to be
awarded under Section 125 of
the Cr.P.C. cannot be restricted
for the iddat period only.

The object and scope of Section
125 CrPC is to prevent vagrancy
by compelling those who are
under an obligation to support
those who are unable to support
themselves and that object being
fulfilled, we find it difficult to
accept the contention urged on
behalf of the petitioners.

30,31,32

18

02.

Danial Latifi & Anr Vs

reasonable and fair provisions

20, 27-33

25




Union Of India (2001) 7
SCC 740

include provision for the future
of the divorced wife (including
maintenance) and it does not
confine itself to the iddat period
only.

03.

Savitaben Somabhai
Bhatiya Vs State Of
Gujarat And Ors (2005) 3
SCC 636

Legislature considered it
necessary to include within the
scope of the provision an
illegitimate child but it has not
done so with respect to woman
not lawfully married. However,
desirable it may be, as contended
by learned counsel for the
appellant to take note of the
plight of the unfortunate woman,
the legislative intent being
clearly reflected in Section 125
of the Code, there is no scope for
enlarging its  scope by
introducing any artificial
definition to include woman not
lawfully  married in  the
expression ‘wife’.

There is no inconsistence
between sec 125 crpc and s.18 of
Hindu Adoption and
Maintenance Act

8,15,18,2
0,21

52

04.

Chaturbhuj Vs Sita Bai
(2008) 2 SCC 316

The object of the maintenance
proceedings is not to punish a
person for his past neglect, but to
prevent vagrancy by compelling
those who can provide support to
those who are unable to support

themselves and who have a
moral claim to support. The
phrase “unable to maintain
herself ” in the instant case
would mean that means available

6-8

61




to the deserted wife while she
was living with her husband and
would not take within itself the
efforts made by the wife after
desertion to survive somehow.
Section 125 Cr.P.C. is a measure
of social justice and is specially
enacted to protect women and
children.

wife should be in a position to
maintain standard of living
which is neither luxurious nor
penurious but what is consistent
with status of a family. The
expression “unable to maintain
herself ” does not mean that the
wife must be absolutely destitute
before she can apply for
maintenance under Section 125
Cr.P.C.

05.

Shabana Bano Vs Imran
Khan (2010) 1 SCC 666

Even under the Act, the parties
agreed that the provisions of
Section 125 CrPC would still be
attracted and even otherwise, the
Magistrate has been conferred
with the power to make
appropriate provision for
maintenance and, therefore, what
could be earlier granted by a
Magistrate under Section 125
CrPC would now be granted
under the very Act itself. This
being the position, the Act
cannot be held to be
unconstitutional.

The appellant’s petition under
Section 125 of the Cr.P.C. would

be maintainable before the

15-21

66




Family Court as long as
appellant does not remarry. The
amount of maintenance to be
awarded under Section 125 of
the Cr.P.C. cannot be restricted
for the iddat period only.

06 |Manoj Yadav Vs. PushpaMaximum Maintenance, 3-6 74
@ Kiran Yadav (2010) 15|prescribed by state Government
SCC 287 no longer valid in view of Art.
254(1), apart from being
violation of article 14 and 21 of
constitution.
07. | Lalita Toppo Vs State of|{Act or Omission defining 3,4 76
Jharkhand and Anotheridomestic violence is broad
(2019) 13 SCC 796 enough to include all aggrieved
person including not legally
wedded wife and those not
entitle to maintenance under sec
125 CrPC.
08. |Rajesh Vs. Neha (2021) 2| Simultaneous proceedings and 50 to 61
SCC 324 re-adjudication of issue off 128 79

maintenance considering distinct
scope of different statutes is
permissible A wife can make a
claim for maintenance under
different statutes - There is no
bar to seek maintenance both
under the DV Act and S. 125
CrPC, or under HMA The mere
fact that two proceedings were
initiated by a party, would not
imply that one would have to be
adjourned sine die There is a
distinction in the scope and
power exercised by the
Magistrate under S. 125 CrPC

and the DV Act - An order




passed in a maintenance
proceedings would not debar re-
adjudication of the issue off
maintenance in any other
proceeding Proceedings under S.
125 CrPC are summary in
nature, and are intended to
provide a speedy remedy to the
wife - Any order passed under S.
125 CrPC by compromise or
otherwise would not foreclose
the remedy under S. 18 of the
HAMA-Maintenance granted to
an aggrieved person under the
DV Act, would be in addition to
an order of maintenance under S.
125 CrPC, or under the HMA
While deciding quantum off
maintenance in  subsequent
proceeding, civil court/Family
Court shall take into account
maintenance awarded in any
previously instituted proceeding,
and determine the maintenance
payable to the claimant If
Magistrate awards any further,
amount over and above the
maintenance already awarded in
other proceedings, he has to
record reasons in writing for the
same- Magistrate cannot ignore
maintenance awarded in other
legal proceedings Hindu
Adoptions and Maintenance Act,
1956-S. 18 Criminal Procedure
Code, 1973, S. 125

ADOPTION PROCEDURE

01.

Laxmikant

Pandey Vs.

Malpractices and trafficking in

2-8

147




Union of India AIR 1984
SC 469

children in connection with
adoption of Indian children by,
foreigners living aboard.
Direction laying down principals
and norms to be followed in
cases of such adoption given in
detail

02.

Shabnam  Hashmi  Vs.
Union of India (2014) 4
SC1

Guidelines to enable and
facilitate adoption of children by
persons irrespective of religion,
caste, creed etc.

Muslims can adopt a child with
full rights as natural parents
under provisions of sec 41 of
Juvenile Justice (Care and
Protection of children) Act 2000

13,16

184
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(2015) 5 Supreme Court Cases 705

(BEFORE DIPAK MISRA AND PRAFULLA C. PANT, JJ.)
SHAMIMA FAROOQUI .. Appellant;

Versus
SHAHID KHAN .. Respondent.

Criminal Appeals Nos. 564-65 of 20157, decided on April 6, 2015

A. Family and Personal Laws — Family Courts Act, 1984 — Ss. 7(1)
Expln. (f) and 7(2)(a) — Maintenance — Family Court can grant
maintenance allowance to divorced Muslim woman under S. 125 CrPC —
Criminal Procedure Code, 1973 — S. 125(1) Expln. (b) — Reiterated,
applicable to divorced Muslim woman

B. Criminal Procedure Code, 1973 — Ss. 125(2) & (1) second proviso —
Speedy disposal of application for maintenance essential — Belated disposal
without grant of interim maintenance not justified — Court’s approach —
In case of delay caused by dilatory tactics adopted by parties, court should
endeavour to curtail such designed procrastination of proceedings — On its
own part, court should avoid lethargy and apathy and adopt a proactive
approach which should be instilled by judicial academies functioning under
d High Court — Maintenance granted from date of application in 1998 till
passing of order of maintenance in 2012, without any grant of interim
maintenance, not justified — Family Courts Act, 1984, S. 7

C. Criminal Procedure Code, 1973 — S. 125 — Maintenance allowance
to wife — Wife has absolute right of maintenance — Husband not absolved
from his obligation to provide maintenance merely on his plea of financial
constrains, so long as he is healthy, able-bodied and capable of earning for
his own support

D. Criminal Procedure Code, 1973 — S. 125 — Maintenance allowance
to wife — Quantum — Principle of sustenance — Sustenance does not mean
bare survival and it gains more weightage when children are also with wife
— Quantum should be adequate so as to enable wife to live with dignity,
similar to standard with which she would have lived in her matrimonial
home — In this context status and strata become relevant — Retirement of
husband from service cannot be sole consideration for High Court for
further reduction of a nominal amount of maintenance awarded by Family
Court — Constitution of India — Art. 21 — Family and Personal Laws —
Maintenance — Quantum — Right to live with dignity

E. Criminal Procedure Code, 1973 — Ss. 401 and 125 — Revisional
jurisdiction of High Court — Non-application of mind — Findings of lower
court neither perverse nor erroneous but instead based on proper

1 Arising out of SLPs (Cil.)) Nos. 6380-81 of 2014. From the Judgments and Orders
dated 17-9-2013 and 26-3-2014 of the High Court of Judicature of Allahabad in Cil. Revision
No. 134 0f 2012 and CMA No. 106544 of 2013 in Crl. Revision No. 134 of 2012
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706 SUPREME COURT CASES (2015) 5 SCC

appreciation of evidence on record and endeavour to do substantial justice
— Interference of High Court therewith, only because it would have arrived
at a different or another conclusion, held, reflects non-application of mind
and not sustainable

The appellant filed an application under Section 125 CrPC in 1998 alleging
that she married the respondent in 1992 but during her stay in matrimonial home,
she was subjected to continuous harassment for having not met the husband’s
demand for a car and that in due course, on coming to know about the
respondent husband’s illicit relationship with another woman when she asked
about the affair she was assaulted. As the situation gradually worsened and being
deserted and ill-treated and suffering from fear psychosis, it became unbearable
for her to stay at the matrimonial home, her parents came and took her back to
the parental home. The appellant, therefore, sought grant of maintenance @
Rs 4000 p.m. on the basis that her husband was working on the post of Nayak in
the Army and getting a salary of Rs 10,000 approximately apart from other
perks.

The Family Court before which the proceedings commenced, did not accept
the primary objection as regards the maintainability of the application under
Section 125 CrPC on the ground of the applicant being a Muslim woman and
came to hold that even after the divorce the application of the wife under Section
125 CrPC was maintainable in the Family Court. The Family Court found that
the husband had divorced the applicant appellant in 1997, that on being ill-
treated at her matrimonial home, she had come back and stayed with her parents,
that the husband had not made any provision for grant of maintenance; that the
wife did not have any source of income to support her and that as the husband
was getting at the time of disposal of the application as per the salary certificate
Rs 17,654 she would be entitled to a sum of Rs 2500 as monthly maintenance
allowance from the date of submission of the application till the date of judgment
and thereafter Rs 4000 p.m. from the date of judgment till the date of remarriage.

The respondent husband filed a revision before the High Court which held
that the Family Court had not ascribed any reason for grant of maintenance from
the date of the application, yet when the case for maintenance filed in the year
1998 was decided on 17-2-2012 and there was no order for interim maintenance,
the grant of Rs 2500 as monthly maintenance from the date of application was
neither illegal nor excessive. The High Court took note of the fact that the
husband had retired on 1-4-2012 and consequently reduced the maintenance
allowance to Rs 2000 from 1-4-2012 till remarriage of the appellant. The High
Court therefore, modified the order of the Family Court accordingly.

Allowing the appellant wife’s appeal, the Supreme Court

Held :
Section 125 CrPC has been rightly held by the Family Court to be applicable
to a Muslim woman who has been divorced. (Para 9)

Shamim Bano v. Asraf Khan, (2014) 12 SCC 636 : (2014) 5 SCC (Civ) 145 : (2014) 5 SCC
(Cri) 162; Danial Latifi v. Union of India, (2001) 7 SCC 740 : (2007) 3 SCC (Cri) 266;
Khatoon Nisa v. State of U.P., (2014) 12 SCC 646 : (2014) 5 SCC (Civ) 155 : (2014) 5
SCC (Cri) 170; Shabana Bano v. Imran Khan, (2010) 1 SCC 666 : (2010) 1 SCC (Civ)
216 : (2010) 1 SCC (Cri) 873, followed
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In the present case, it is disturbing that though the application for grant of
maintenance was filed in the year 1998, it was not decided till 17-2-2012. Tt is
also shocking to note that there was no order for grant of interim maintenance.

(Para 11)

An application for grant of maintenance has to be disposed of at the earliest.
When an application for grant of maintenance is filed by the wife the delay in
disposal of the application, to say the least, is an unacceptable situation. It is, in
fact, a distressing phenomenon. These litigations can really corrode the human
relationship not only today but will also have the impact for years to come and
has the potentiality to take a toll on the society. This would be the greatest
tragedy that can happen to the adjudicating system which is required to deal with
most sensitive matters between the man and wife or other family members
relating to matrimonial and domestic affairs. (Paras 11 and 13)

It occurs either due to the uncontrolled design of the parties or the lethargy
and apathy shown by the Judges who man the Family Courts. As far as the first
aspect is concerned, it is the duty of the courts to curtail them. There need not be
hurry but procrastination should not be manifest, reflecting the attitude of the
court. As regards the second facet, the Family Courts, which have been
established to deal with the matrimonial disputes, which include application
under Section 125 CrPC, have become absolutely apathetic to the same. It is the
duty of the court to have the complete control over the proceeding and not permit
the lis to swim the unpredictable grand river of time without knowing when shall
it land on the shores or take shelter in a corner tree that stands “still” on some
unknown bank of the river. There has to be a proactive approach in this regard
and the said approach should be instilled in the Family Court Judges by the
Judicial Academies functioning under the High Courts. (Paras 13 and 11)

Bhuwan Mohan Singh v. Meena, (2015) 6 SCC 353; K.A. Abdul Jaleel v. T.A. Shahida,

(2003) 4 SCC 166 : 2003 SCC (Cri) 810, followed

The obligation of the husband is on a higher pedestal when the question of
maintenance of wife and children arises. When the woman leaves the
matrimonial home, the situation is quite different. She is deprived of many a
comfort. Sometimes her faith in life reduces. Sometimes, she feels she has lost
the tenderest friend. There may be a feeling that her fearless courage has brought
her the misfortune. At this stage, the only comfort that the law can impose is that
the husband is bound to give monetary comfort. That is the only soothing legal
balm, for she cannot be allowed to resign to destiny. Therefore, the lawful
imposition for grant of maintenance allowance. Grant of maintenance to wife has
been perceived as a measure of social justice. An order under Section 125 CrPC
can be passed if a person despite having sufficient means neglects or refuses to
maintain the wife. Sometimes, a plea is advanced by the husband that he does
not have the means to pay, for he does not have a job or his business is not doing
well. These are only bald excuses and, in fact, they have no acceptability in law.
If the husband is healthy, able-bodied and is in a position to support himself, he
is under the legal obligation to support his wife, for wife’s right to receive
maintenance under Section 125 CrPC, unless disqualified, is an absolute right.
Thus, it is the obligation of the husband to maintain his wife. He cannot be
permitted to plead that he is unable to maintain the wife due to financial
constraints as long as he is capable of earning. (Paras 14, 16, 17 and 19)

Jasbir Kaur Sehgal v. District Judge, Dehradun, (1997) 7 SCC 7; Chaturbhuj v. Sita Bai,

(2008) 2 SCC 316 : (2008) 1 SCC (Civ) 547 : (2008) 1 SCC (Cri) 356, relied on
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Chander Parkash Bodh Raj v. Shila Rani Chander Prakash, 1968 SCC Online Del
52 : AIR 1968 Del 174, approved
Capt. Ramesh Chander Kaushal v. Veena Kaushal, (1978) 4 SCC 70 : 1978 SCC (Cri) 508;
Savitaben Somabhai Bhatiya v. State of Gujarat, (2005) 3 SCC 636 : 2005 SCC (Cri)
787, cited
The inherent and fundamental principle behind Section 125 CrPC is for
amelioration of the financial state of affairs as well as mental agony and anguish
that a woman suffers when she is compelled to leave her matrimonial home. The
statute commands that there has to be some acceptable arrangements so that she
can sustain herself. The principle of sustenance gets more heightened when the
children are with her. Be it clarified that sustenance does not mean and can never
allow to mean a mere survival. A woman, who is constrained to leave the marital
home, should not be allowed to feel that she has fallen from grace and move
hither and thither arranging for sustenance. As per law, she is entitled to lead a
life in the similar manner as she would have lived in the house of her husband.
And that is where the status and strata of the husband comes into play and that is
where the legal obligation of the husband becomes a prominent one. As long as
the wife is held entitled to grant of maintenance within the parameters of
Section 125 CrPC, it has to be adequate so that she can live with dignity as she
would have lived in her matrimonial home. She cannot be compelled to become
a destitute or a beggar. (Para 14)

In the present case, the High Court has shown immense sympathy to the
husband by reducing the amount of maintenance after his retirement. The High
Court, without indicating any reason, has reduced the amount of maintenance
from Rs 4000 to Rs 2000. In today’s world, it is extremely difficult to conceive
that a woman of her status would be in a position to manage within Rs 2000 per
month. It has been asserted on behalf of the appellant that the respondent had
taken voluntary retirement after the judgment dated 17-2-2012 with the purpose
of escaping the liability to pay the maintenance amount as directed to the
appellant wife; that the last-drawn salary of the respondent taken into account by
the Family Judge was Rs 17,564 as per salary slip of May 2009 and after
deduction of AFPP Fund and AGI, the salary of the respondent was Rs 12,564
and hence, even on the basis of the last basic pay (i.e. Rs 9830) of the respondent
the total pension would come to Rs 14,611 and if 40% of commutation is taken
into account then the pension of the respondent amounts to Rs 11,535; and that
the respondent, in addition to his pension, had received encashment of
commutation to the extent of 40% i.e. Rs 3,84,500 and other retiral dues i.e.
AFPP, AFGI, gratuity and leave encashment to the tune of Rs 16,01,455. The
aforesaid aspects have gone uncontroverted as the respondent husband has not
appeared and contested the matter. Therefore, the assertions can be accepted.

(Paras 14, 20 and 21)

The High Court has become oblivious of the fact that she has to stay on her
own. The order of the Family Judge is not manifestly perverse. There is nothing
perceptible which would show that order is a sanctuary of errors. In fact, when
the order is based on proper appreciation of evidence on record, no Revisional
Court should have interfered with the reason on the base that it would have
arrived at a different or another conclusion. When substantial justice has been
done, there was no reason to interfere. There may be a shelter over her head in
the parental house, but other real expenses cannot be ignored. Solely because the
husband had retired, there was no justification to reduce the maintenance by
50%. It is not a huge fortune that was showered on the wife that it deserved
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reduction. It only reflects the non-application of mind and, therefore, it is not
possible to sustain the said order. Hence, the order of the Family Judge is
restored. (Para 20)

Shahid Khan v. Shamima Farooqui, Criminal Revision No. 134 of 2012, order dated

17-9-2013 (All), reversed

Anita Rani v. Rakeshpal Singh, (1991) 2 Crimes 725 (All); Dharmendra Kumar Gupta v.

Chandra Prabha Devi, 1990 SCC OnlLine All 275 : 1990 Cri LJ 1884; Rakesh Kumar
Dikshit v. Jayanti Devi, 1999 SCC OnLine All 531 : (1999) 39 ACC 4 : (1999) 2 JIC 323
(ACQ); Ashutosh Tripathi v. State of U.P., 1999 SCC OnLine All 641 : (1999) 39 ACC

b 434 : (1999) 2 JIC 763; Paras Nath Kurmi v. Sessions Judge, Mau, 1997 SCC OnLine All
1083 : 1998 ANl LY 77 : (1999) 2 JIC 522; Sartaj v. State of U.P., (2000) 2 JIC 967 (All),
referred to

R-D/54684/CVR
Advocates who appeared in this case :
Dr J.N. Dubey, Senior Advocate (Anurag Dubey, Ms Anu Sawhney, Meenesh Dubey

c and S.R. Setia, Advocates) for the Appellant.
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13. (1997) 7 SCC 7, Jasbir Kaur Sehgal v. District Judge, Dehradun 715
14. 1997 SCC OnLine All 1083 : 1998 ANl LY 77 : (1999) 2 JIC 522, Paras Nath
Kurmi v. Sessions Judge, Mau T11f
g 15. (1991) 2 Crimes 725 (All), Anita Rani v. Rakeshpal Singh Tlle-f
16. 1990 SCC OnLine All 275 : 1990 Cri LJ 1884, Dharmendra Kumar Gupta
v. Chandra Prabha Devi Tlle-f
17. (1978) 4 SCC 70 : 1978 SCC (Cri) 508, Capt. Ramesh Chander Kaushal v.
Veena Kaushal T16a-b
18. 1968 SCC OnLine Del 52 : AIR 1968 Del 174, Chander Parkash Bodh Raj
h v. Shila Rani Chander Prakash 716d
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The Judgment of the Court was delivered by

DIPAK MISRA, J.— Leave granted. When centuries old obstructions are
removed, age-old shackles are either burnt or lose their force, the chains get
rusted, and the human endowments and virtues are not indifferently treated
and emphasis is laid on “free identity” and not on “annexed identity”’, and the
women of today can gracefully and boldly assert their legal rights and refuse
to be tied down to the obscurant conservatism, and further determined to
ostracise the “principle of commodity”, and the “barter system’ to devoutly
engage themselves in learning, criticising and professing certain principles
with committed sensibility and participating in all pertinent and concerned
issues, there is no warrant or justification or need to pave the innovative
multi-avenues which the law does not countenance or give its stamp of
approval. Chivalry, a perverse sense of human egotism, and clutching of
feudal megalomaniacal ideas or for that matter, any kind of condescending
attitude have no room. They are bound to be sent to the ancient woods, and in
the new horizon people should proclaim their own ideas and authority. They
should be able to say that they are the persons of the modern age and they
have the ideas of today’s “Bharat”. Any other idea floated or any song sung
in the invocation of male chauvinism is the proposition of an alien, a total
stranger—an outsider. That is the truth in essentiality.

2. The facts which are requisite to be stated for adjudication of these
appeals are that the appellant filed an application under Section 125 of the
Code of Criminal Procedure (CrPC) contending, inter alia, that she married
Shahid Khan, the respondent herein, on 26-4-1992 and during her stay at the
matrimonial home she was prohibited from talking to others, and the husband
not only demanded a car from the family but also started harassing her. A
time came when he sent her to the parental home where she was compelled
to stay for almost three months. The indifferent husband did not come to take
her back to the matrimonial home, but she returned with the fond and firm
hope that the bond of wedlock would be sustained and cemented with love
and peace but as the misfortune would have it, the demand for the vehicle
continued and the harassment was used as a weapon for fulfilment of the
demand. In due course she came to learn that the husband had illicit
relationship with another woman and he wanted to marry her. Usual to sense
of human curiosity and wife’s right when she asked him she was assaulted.
The situation gradually worsened and it became unbearable for her to stay at
the matrimonial home. At that juncture, she sought help of her parents who
came and took her to the parental home at Lucknow where she availed
treatment. Being deserted and ill-treated and, in a way, suffering from fear
psychosis she took shelter in the house of her parents and when all her hopes
got shattered for reunion, she filed an application for grant of maintenance
@ Rs 4000 per month on the foundation that the husband was working on the
post of Nayak in the Army and getting a salary of Rs 10,000 approximately
apart from other perks.
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3. The application for grant of maintenance was resisted with immense
vigour by the husband disputing all the averments pertaining to demand of
dowry and harassment and further alleging that he had already given divorce
to her on 18-6-1997 and has also paid the mehar to her.

4. A reply was filed to the same by the wife asserting that she had neither
the knowledge of divorce nor had she received an amount of mehar.

S. During the proceeding before the learned Family Judge the appellant
wife examined herself and another, and the respondent husband examined
four witnesses, including himself. The learned Family Judge, Family Court,
Lucknow while dealing with the application forming the subject-matter of
Criminal Case No. 1120 of 1998 did not accept the primary objection as
regards the maintainability under Section 125 CrPC as the applicant was a
Muslim woman and came to hold even after the divorce the application of the
wife under Section 125 CrPC was maintainable in the Family Court.
Thereafter, the learned Family Judge appreciating the evidence brought on
record came to opine that the marriage between the parties had taken place
on 26-4-1992; that the husband had given divorce on 18-6-1997; that she was
ill-treated at her matrimonial home; and that she had come back to her
parental house and was staying there; that the husband had not made any
provision for grant of maintenance; that the wife did not have any source of
g 1ncome to support her, and the plea advanced by the husband that she had
means to sustain her had not been proved; that as the husband was getting at
the time of disposal of the application as per the salary certificate Rs 17,654
and accordingly directed that a sum of Rs 2500 should be paid as monthly
maintenance allowance from the date of submission of the application till the
date of judgment and thereafter Rs 4000 per month from the date of
judgment till the date of remarriage.

6. The aforesaid order passed by the learned Family Judge came to be
assailed before the High Court in criminal revision wherein, the High Court
after adumbrating the facts referred to the decisions in Anita Rani v.
Rakeshpal Singhl, Dharmendra Kumar Gupta v. Chandra Prabha Devi?,
Rakesh Kumar Dikshit v. Jayanti Devi3, Ashutosh Tripathi v. State of U.P3,
Paras Nath Kurmi v. Sessions Judge, Mau’ and Sartaj v. State of U.P.6 and
came to hold” that though the learned Principal Judge, Family Court had not
ascribed any reason for grant of maintenance from the date of the application,
yet when the case for maintenance was filed in the year 1998 decided on
17-2-2012 and there was no order for interim maintenance, the grant of
Rs 2500 as monthly maintenance from the date of application was neither
illegal nor excessive. The High Court took note of the fact that the husband

1 (1991) 2 Crimes 725 (All)

2 1990 SCC OnLine All 275 : 1990 Cri LLJ 1884

3 1999 SCC OnLine All 531 : (1999) 39 ACC 4 : (1999) 2 JIC 323 (ACC)

4 1999 SCC OnlLine All 641 : (1999) 39 ACC 434 : (1999) 2 JIC 763

5 1997 SCC OnLine All 1083 : 1998 All LLJ 77 : (1999) 2 JIC 522

6 (2000) 2 JIC 967 (All)

7 Shahid Khan v. Shamima Farooqui, Criminal Revision No. 134 of 2012, order dated 17-9-2013
(Al)
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had retired on 1-4-2012 and consequently reduced the maintenance
allowance to Rs 2000 from 1-4-2012 till remarriage of the appellant herein.
Being of this view the learned Single Judge modified the order passed by the
Family Court. Hence, the present appeal by special leave, at the instance of
the wife.

7. We have heard Dr J.N. Dubey, learned Senior Counsel for the
appellant. Despite service of notice, none has appeared for the respondent.

8. It is submitted by Dr Dubey, learned Senior Counsel that Section 125
CrPC is applicable to the Muslim women and the Family Court has
jurisdiction to decide the issue. It is urged by him that the High Court has
fallen into error by opining that the grant of maintenance @ Rs 4000 per
month is excessive and hence, it should be reduced to Rs 2000 per month
from the date of retirement of the husband i.e. 1-4-2012 till her remarriage. It
is also contended that the High Court failed to appreciate the plight of the
appellant and reduced the amount and hence, the impugned order is not
supportable in law.

9. First of all, we intend to deal with the applicability of Section 125
CrPC to a Muslim woman who has been divorced. In Shamim Bano v. Asraf
Khan3, this Court after referring to the Constitution Bench decisions in
Danial Latifi v. Union of India® and Khatoon Nisa v. State of U.P.19 had
opined as follows: (Shamim Bano case8, SCC p. 644, paras 13-14)

“13. The aforesaid principle clearly lays down that even after an
application has been filed under the provisions of the Act, the Magistrate
under the Act has the power to grant maintenance in favour of a divorced
Muslim woman and the parameters and the considerations are the same
as stipulated in Section 125 of the Code. We may note that while taking
note of the factual score to the effect that the plea of divorce was not
accepted by the Magistrate which was upheld by the High Court, the
Constitution Bench® opined that as the Magistrate could exercise power
under Section 125 of the Code for grant of maintenance in favour of a
divorced Muslim woman under the Act, the order did not warrant any
interference. Thus, the emphasis was laid on the retention of the power
by the Magistrate under Section 125 of the Code and the effect of
ultimate consequence.

14. Slightly recently, in Shabana Bano v. Imran Khan'!, a two-Judge
Bench, placing reliance on Danial Latifi®, has ruled that: (Shabana Bano
casell, SCC p. 672, para 21)

‘21. The appellant’s petition under Section 125 CrPC would be
maintainable before the Family Court as long as the appellant does
not remarry. The amount of maintenance to be awarded under
Section 125 CrPC cannot be restricted for the iddat period only.’

8 (2014) 12 SCC 636 : (2014) 5 SCC (Civ) 145 : (2014) 5 SCC (Cri) 162
9 (2001) 7 SCC 740 : (2007) 3 SCC (Cri) 266
10 (2014) 12 SCC 646 : (2014) 5 SCC (Civ) 155 : (2014) 5 SCC (Cri) 170
11 (2010) 1 SCC 666 : (2010) 1 SCC (Civ) 216 : (2010) 1 SCC (Cri) 873
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Though the aforesaid decision was rendered interpreting Section 7 of the
Family Courts Act, 1984, yet the principle stated therein would be
applicable, for the same is in consonance with the principle stated by the
Constitution Bench in Kharoon Nisal0”

In view of the aforesaid dictum, there can be no shadow of doubt that Section
125 CrPC has been rightly held to be applicable by the learned Family Judge.

10. On a perusal of the order passed by the Family Court, it is manifest
that it has taken note of the fact that the salary of the husband was Rs 17,654
in May 2009. It had fixed Rs 2500 as monthly maintenance from the date of
submission of the application till the date of order i.e. 17-2-2012 and from
the date of order, @ Rs 4000 per month till the date of remarriage. The High
Court has opined that while granting maintenance from the date of the
application, judicial discretion has to be appropriately exercised, for the High
Court has noted that the grant of maintenance @ Rs 2500 per month from the
date of application till the date of the order, did not call for modification.

11. The aforesaid finding of the High Court, affirming the view of the
learned Family Judge is absolutely correct. But what is disturbing is that
though the application for grant of maintenance was filed in the year 1998, it
was not decided till 17-2-2012. It is also shocking to note that there was no
d order for grant of interim maintenance. It needs no special emphasis to state
that when an application for grant of maintenance is filed by the wife the
delay in disposal of the application, to say the least, is an unacceptable
situation. It is, in fact, a distressing phenomenon. An application for grant of
maintenance has to be disposed of at the earliest. The Family Courts, which
have been established to deal with the matrimonial disputes, which include
application under Section 125 CrPC, have become absolutely apathetic to the
same.

12. The concern and anguish that was expressed by this Court in Bhuwan
Mohan Singh v. Meenal2, is to the following effect: (SCC paras 12-13)

“]2. The Family Courts have been established for adopting and
facilitating the conciliation procedure and to deal with family disputes in a
speedy and expeditious manner. A three-Judge Bench in K.A. Abdul Jaleel
v. T.A. Shahida'3, while highlighting on the purpose of bringing in the
Family Courts Act by the legislature, opined thus: (SCC p. 170, para 10)

‘10. The Family Courts Act was enacted to provide for the
establishment of Family Courts with a view to promote conciliation
in, and secure speedy settlement of, disputes relating to marriage and
family affairs and for matters connected therewith.’

13. The purpose of highlighting this aspect is that in the case at hand
the proceeding before the Family Court was conducted without being

10 Khatoon Nisa v. State of U.P.,, (2014) 12 SCC 646 : (2014) 5 SCC (Civ) 155 : (2014) 5 SCC
(Cri) 170

12 (2015) 6 SCC 353 : AIR 2014 SC 2875

13 (2003) 4 SCC 166 : 2003 SCC (Cri) 810
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alive to the Objects and Reasons of the Act and the spirit of the
provisions under Section 125 of the Code. It is unfortunate that the case
continued for nine years before the Family Court. It has come to the
notice of the Court that on certain occasions the Family Courts have been
granting adjournments in a routine manner as a consequence of which
both the parties suffer or, on certain occasions, the wife becomes the
worst victim. When such a situation occurs, the purpose of the law gets
totally atrophied. The Family Judge is expected to be sensitive to the
issues, for he is dealing with extremely delicate and sensitive issues
pertaining to the marriage and issues ancillary thereto. When we say
this, we do not mean that the Family Courts should show undue haste or
impaftience, but there is a distinction between impatience and to be wisely
anxious and conscious about dealing with a situation. A Family Court
Judge should remember thatr the procrastination is the greatest assassin
of the lis before it. It not only gives rise 1o more family problems but also
gradually builds unthinkable and Everestine bitterness. It leads to the
cold refrigeration of the hidden feelings, if still left. The delineation of
the lis by the Family Judge must reveal the awareness and balance.
Dilatory tactics by any of the parties has to be sternly dealt with, for the
Family Court Judge has to be alive to the fact that the lis before him
pertains to emotional fragmentation and delay can feed it to grow. We
hope and trust that the Family Court Judges shall remain alert to this and
decide the matters as expeditiously as possible keeping in view the
Objects and Reasons of the Act and the scheme of various provisions
pertaining to grant of maintenance, divorce, custody of child, property
disputes, etc.” (emphasis supplied)
13. When the aforesaid anguish was expressed, the predicament was not
expected to be removed with any kind of magic. However, the fact remains,
these litigations can really corrode the human relationship not only today but
will also have the impact for years to come and has the potentiality to take a
toll on the society. It occurs either due to the uncontrolled design of the
parties or the lethargy and apathy shown by the Judges who man the Family
Courts. As far as the first aspect is concerned, it is the duty of the courts to
curtail them. There need not be hurry but procrastination should not be
manifest, reflecting the attitude of the court. As regards the second facet, it is
the duty of the court to have the complete control over the proceeding and
not permit the lis to swim the unpredictable grand river of time without
knowing when shall it land on the shores or take shelter in a corner tree that
stands “still” on some unknown bank of the river. It cannot allow it to sing
the song of the brook. “Men may come and men may go, but I go on forever.”
This would be the greatest tragedy that can happen to the adjudicating system
which is required to deal with most sensitive matters between the man and
wife or other family members relating to matrimonial and domestic affairs.
There has to be a proactive approach in this regard and the said approach
should be instilled in the Family Court Judges by the Judicial Academies
functioning under the High Courts. For the present, we say no more.

10
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14. Coming to the reduction of quantum by the High Court, it is noticed
that the High Court has shown immense sympathy to the husband by
reducing the amount after his retirement. It has come on record that the
husband was getting a monthly salary of Rs 17,654. The High Court, without
indicating any reason, has reduced the monthly maintenance allowance to
Rs 2000. In today’s world, it is extremely difficult to conceive that a woman
of her status would be in a position to manage within Rs 2000 per month. It
can never be forgotten that the inherent and fundamental principle behind
b Section 125 CrPC is for amelioration of the financial state of affairs as well
as mental agony and anguish that a woman suffers when she is compelled to
leave her matrimonial home. The statute commands that there have to be
some acceptable arrangements so that she can sustain herself. The principle
of sustenance gets more heightened when the children are with her. Be it
clarified that sustenance does not mean and can never allow to mean a mere
survival. A woman, who is constrained to leave the marital home, should not
be allowed to feel that she has fallen from grace and move hither and thither
arranging for sustenance. As per law, she is entitled to lead a life in the
similar manner as she would have lived in the house of her husband. And that
is where the status and strata of the husband comes into play and that is
where the legal obligation of the husband becomes a prominent one. As long
d as the wife is held entitled to grant of maintenance within the parameters of
Section 125 CrPC, it has to be adequate so that she can live with dignity as
she would have lived in her matrimonial home. She cannot be compelled to
become a destitute or a beggar. There can be no shadow of doubt that an
order under Section 125 CrPC can be passed if a person despite having
sufficient means neglects or refuses to maintain the wife. Sometimes, a plea
e 1s advanced by the husband that he does not have the means to pay, for he
does not have a job or his business is not doing well. These are only bald
excuses and, in fact, they have no acceptability in law. If the husband is
healthy, able-bodied and is in a position to support himself, he is under the
legal obligation to support his wife, for wife’s right to receive maintenance
under Section 125 CrPC, unless disqualified, is an absolute right.

15. While determining the quantum of maintenance, this Court in Jasbir
Kaur Sehgal v. District Judge, Dehradun'* has held as follows: (SCC p. 12,
para 8)

“8. ... The court has to consider the status of the parties, their
respective needs, the capacity of the husband to pay having regard to his
reasonable expenses for his own maintenance and of those he is obliged

g under the law and statutory but involuntary payments or deductions. The
amount of maintenance fixed for the wife should be such as she can live
in reasonable comfort considering her status and the mode of life she was
used to when she lived with her husband and also that she does not feel
handicapped in the prosecution of her case. At the same time, the amount
so fixed cannot be excessive or extortionate.”

14 (1997)7 SCC 7

11
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16. Grant of maintenance to wife has been perceived as a measure of
social justice by this Court. In Chaturbhuj v. Sita Bai'?, it has been ruled that:
(SCC p. 320, para 6)

“6. ... Section 125 CrPC is a measure of social justice and is
specially enacted to protect women and children and as noted by this
Court in Capt. Ramesh Chander Kaushal v. Veena Kaushal'® falls within
the constitutional sweep of Article 15(3) reinforced by Article 39 of the
Constitution of India. It is meant to achieve a social purpose. The object
is to prevent vagrancy and destitution. It provides a speedy remedy for
the supply of food, clothing and shelter to the deserted wife. It gives
effect to fundamental rights and natural duties of a man to maintain his
wife, children and parents when they are unable to maintain themselves.
The aforesaid position was highlighted in Savitaben Somabhai Bhatiya v.
State of Gujarat!?”

17. This being the position in law, it is the obligation of the husband to
maintain his wife. He cannot be permitted to plead that he is unable to
maintain the wife due to financial constraints as long as he is capable of
earning.

18. In this context, we may profitably quote a passage from the judgment
rendered by the High Court of Delhi in Chander Parkash Bodh Raj v. Shila
Rani Chander Prakash'® wherein it has been opined thus: (SCC OnLine Del
para 7)

7. ... an able-bodied young man has to be presumed to be capable of
earning sufficient money so as to be able reasonably to maintain his wife
and child and he cannot be heard to say that he is not in a position to earn
enough to be able to maintain them according to the family standard. It is
for such able-bodied person to show to the Court cogent grounds for
holding that he is unable, for reasons beyond his control, to earn enough
to discharge his legal obligation of maintaining his wife and child. When
the husband does not disclose to the Court the exact amount of his
income, the presumption will be easily permissible against him.

19. From the aforesaid enunciation of law it is limpid that the obligation
of the husband is on a higher pedestal when the question of maintenance of
wife and children arises. When the woman leaves the matrimonial home, the
situation is quite different. She is deprived of many a comfort. Sometimes her
faith in life reduces. Sometimes, she feels she has lost the tenderest friend.
There may be a feeling that her fearless courage has brought her the
misfortune. At this stage, the only comfort that the law can impose is that the
husband is bound to give monetary comfort. That is the only soothing legal
balm, for she cannot be allowed to resign to destiny. Therefore, the lawful
imposition for grant of maintenance allowance.

15 (2008) 2 SCC 316 : (2008) 1 SCC (Civ) 547 : (2008) 1 SCC (Cri) 356
16 (1978) 4 SCC 70 : 1978 SCC (Cri) 508

17 (2005) 3 SCC 636 : 2005 SCC (Cri) 787

18 1968 SCC OnLine Del 52 : AIR 1968 Del 174
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20. In the instant case, as is seen, the High Court has reduced the amount
of maintenance from Rs 4000 to Rs 2000. As is manifest, the High Court has
become oblivious of the fact that she has to stay on her own. Needless to say,
the order of the learned Family Judge is not manifestly perverse. There is
nothing perceptible which would show that order is a sanctuary of errors. In
fact, when the order is based on proper appreciation of evidence on record,
no Revisional Court should have interfered with the reason on the base that it
would have arrived at a different or another conclusion. When substantial
justice has been done, there was no reason to interfere. There may be a
shelter over her head in the parental house, but other real expenses cannot be
ignored. Solely because the husband had retired, there was no justification to
reduce the maintenance by 50%. It is not a huge fortune that was showered
on the wife that it deserved reduction. It only reflects the non-application of
mind and, therefore, we are unable to sustain the said order.

21. Having stated the principle, we would have proceeded to record our
consequential conclusion. But, a significant one, we cannot be oblivious of
the asseverations made by the appellant. It has been asserted that the
respondent had taken voluntary retirement after the judgment dated
17-2-2012 with the purpose of escaping the liability to pay the maintenance
d amount as directed to the petitioner; that the last-drawn salary of the
respondent taken into account by the learned Family Judge was Rs 17,564 as
per salary slip of May 2009 and after deduction of AFPP Fund and AGI, the
salary of the respondent was Rs 12,564 and hence, even on the basis of the
last basic pay (i.e. Rs 9830) of the respondent the total pension would come
to Rs 14,611 and if 40% of commutation is taken into account then the
pension of the respondent amounts to Rs 11,535; and that the respondent, in
addition to his pension, had received encashment of commutation to the
extent of 40% i.e. Rs 3,884,500 and other retiral dues i.e. AFPP, AFGI,
gratuity and leave encashment to the tune of Rs 16,01,455. The aforesaid
aspects have gone uncontroverted as the respondent husband has not
appeared and contested the matter. Therefore, we are disposed to accept the
assertions. This exposition of facts further impels us to set aside the order of
the High Court.

22. Consequently, the appeals are allowed, the orders passed by the High
Court are set aside and that of the Family Court is restored. There shall be no
order as to costs.

13
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(BEFORE KURIAN JOSEPH AND ROHINTON FALI NARIMAN, JJ )
BALRAM YADAV .. Appellang

Versus
FULMANIYA YADAV .. Respondent.

Civil Appeal No. 4500 of 20167, decided on April 27, 2016

Family and Personal Laws — Family Courts Act, 1984 — Ss. 7(1) Expln.
(b), 8 & 20 — Jurisdiction of Family Court — Scope of — Declaration as
to validity of both marriage and matrimonial status of a person — Suit or
proceeding as to, held, is within the exclusive jurisdiction of Family Court in
view of the provisions contained in Ss. 7(1) Expln. (b), 8 and 20 of the Family
Courts Act

— Thus, where there is a dispute on matrimonial status of any person, a
declaration in that regard has to be sought only before Family Court irrespective
of whether said declaration is affirmative or negative in nature — Consequently,
in present case, Family Court had jurisdiction to entertain civil suit filed by
appellant seeking declaration to the effect that respondent was not his legally
married wife — High Court erred in taking a contrary view opining that a
negative declaration was outside the jurisdiction of Family Court — Civil
Procedure Code, 1908, S. 9 — Specific Relief Act, 1963 — S. 34 — Evidence
Act, 1872 — S. 41 — Family and Personal Laws — Marriage, Divorce, Other
Unions and Children — Marital Status, Determination/Proof/Presumption of
— Competent court to determine

Allowing the appeal, the Supreme Court

Held :

Under Section 7(1) Explanation (») of the Family Courts Act, 1984, a suit or
a proceeding for a declaration as to the validity of both marriage and matrimonial
status of a person is within the exclusive jurisdiction of the Family Court, since
under Section 8 of the said Act, all those jurisdictions covered under Section 7 are
excluded from the purview of the jurisdiction of the civil courts. In case, there is a
dispute on the matrimonial status of any person, a declaration in that regard has to
be sought only before the Family Court. It makes no difference as to whether itis an
affirmative relief or a negative relief. What is important is the declaration regarding
the matrimonial status. Section 20 of the Family Courts Act also endorses the above
view, since the said Act has an overriding effect on other laws. Consequently, the
impugned judgment of the High Court is set aside. The maltter is remitted to the
High Court to be decided on merits. (Paras 7 and 8)

W-D/56957/SV
Advocates who appeared in this case :

Dr Rajesh Pandey, B.N. Patel and Nitin Bhardwaj, Advocates, for the Appellant;
Apoorva Tripathi and Ms Manju Sharma Jetley, Advocates, for the Respondent.

T Arising out of SLLP (C) No. 8076 of 2015. From the Judgment and Order dated 14-1-2015 of the
High Court of Chhattisgarh at Bilaspur in First Appeal No. 12 of 2014
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The Judgment of the Court was delivered by

KURIAN JOSEPH, J.— Lecave granted. The appellant instituted a civil

a suit before the Family Court, Ambikapur, Sarguja, Chhattisgarh seeking a

declaration to the effect that the respondent is not his legally married wife.

By judgment dated 28-12-2013, the civil suit was decreed declaring that the
respondent was not the appellant’s legally married wife.

2. The respondent, being aggrieved, moved the High Court of Chhattisgarh.
The High Court, as per the impugned order dated 14-1-2015, allowed the
b appeal holding that the Family Court lacked jurisdiction to deal with the matter.
According to the High Court, a negative declaration was outside the jurisdiction
of the Family Court.

3. Heard the learned counsel for the parties.

4. Section 7 of the Family Courts Act, 1984 (for short “the Act”) deals with
the jurisdiction of the Family Courts, which reads as follows:

“7. Jurisdiction.—(1) Subject to the other provisions of this Act, a Family
Court shall—

(a) have and exercise all the jurisdiction exercisable by any District
Court or any subordinate civil court under any law for the time being in
force in respect of suits and proceedings of the nature referred to in the
d Explanation; and

(b) be deemed, for the purposes of exercising such jurisdiction under
such law, to be a District Court or, as the case may be, such subordinate
civil court for the area to which the jurisdiction of the Family Court
extends.

Explanation.—The suits and proceedings referred to in this sub-section
are suits and proceedings of the following nature, namely—

(a) a suit or proceeding between the parties to a marriage for a decree
of nullity of marriage (declaring the marriage to be null and void or, as the
case may be, annulling the marriage) or restitution of conjugal rights or
judicial separation or dissolution of marriage;

f (b) a suit or proceeding for a declaration as to the validity of a marriage
or as to the matrimonial status of any person;

(¢) a suit or proceeding between the parties to a marriage with respect
to the property of the parties or of either of them;

(d) a suit or proceeding for an order or injunction in circumstances
arising out of a marital relationship;

g (¢) a suit or proceeding for a declaration as to the legitimacy of any
person;

(f) a suit or proceeding for maintenance;

(g) a suit or proceeding in relation to the guardianship of the person
or the custody of, or access to, any minor.

h (2) Subject to the other provisions of this Act, a Family Court shall also
have and exercise—
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(a) the jurisdiction exercisable by a Magistrate of the First Class
under Chapter IX (relating to order for maintenance of wife, children and
parents) of the Code of Criminal Procedure, 1973 (2 of 1974); and

(b) such other jurisdiction as may be conferred on it by any other
enactment.”

5. Section 8 of the Act deals with the exclusion of jurisdiction, which reads
as follows:

“8. Exclusion of jurisdiction and pending proceedings.—Where a
Family Court has been established for any area—

(a) no District Court or any subordinate civil court referred to in sub-
section (1) of Section 7 shall, in relation to such area, have or exercise any
jurisdiction in respect of any suit or proceeding of the nature referred to
in the Explanation to that sub-section;

(b) no magistrate shall, in relation to such area, have or exercise any
jurisdiction or power under Chapter IX of the Code of Criminal Procedure,
1973 (2 of 1974);

(¢) every suit or proceeding of the nature referred to in the Explanation
to sub-section (1) of Section 7 and every proceeding under Chapter IX of
the Code of Criminal Procedure, 1973 (2 of 1974)—

(/) which is pending immediately before the establishment of such
Family Court before any District Court or subordinate court referred
to in that sub-section or, as the case may be, before any magistrate
under the said Code; and

(i) which would have been required to be instituted or taken
before or by such Family Court if, before the date on which such suit
or proceeding was instituted or taken, this Act had come into force
and such Family Court had been established,

shall stand transferred to such Family Court on the date on which it is
established.”

6. Section 20 of the Family Courts Act, 1984 provides for overriding effect
of the Act on other laws or instruments having the effect of law. The said section
reads as follows:

“20. Act to have overriding effect.—The provisions of this Act shall have
effect notwithstanding anything inconsistent therewith contained in any other
law for the time being in force or in any instrument having effect by virtue of
any law other than this Act.”

7. Under Section 7(1) Explanation (b), a suit or a proceeding for a
declaration as to the validity of both marriage and matrimonial status of a
person is within the exclusive jurisdiction of the Family Court, since under
Section 8, all those jurisdictions covered under Section 7 are excluded from
the purview of the jurisdiction of the civil courts. In case, there is a dispute
on the matrimonial status of any person, a declaration in that regard has to be
sought only before the Family Court. It makes no difference as to whether it
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is an affirmative relief or a negative relief. What is important is the declaration
regarding the matrimonial status. Section 20 also endorses the view which we

a have taken, since the Family Courts Act, 1984, has an overriding effect on other
laws.

8. In view of the above, the appeal is allowed. The impugned judgment
of the High Court is set aside. The matter is remitted to the High Court to be
decided on merits. We request the High Court to hear the appeal afresh and
dispose it of expeditiously, preferably within a period of six months. No costs.
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decree-holder bank has to proceed against the mortgaged property
first and then proceed against the guarantor. Since the High Court
was not told that such steps were taken, we do not think we will be
justified in holding that the High Court was in error in making the
direction which is under challenge before us. The appeal, under
these circumstances. has thercfore to be dismissed.

5. However, we are told by the appellant’s counsel that the bank
had taken steps against the mortgaged property and also against the
principal debtor. We find in clause (H) of the statement of facts
in the SLP the following statement :

The petitioners say that they made an application for sale
of the mortgage property but there was no offer for purchase
of the mortgage property. The petitioners also filed an execution
application against the respondent for execution of the said decree
by committing the respondent to civil prison. Respondent 1
filed a revision application being Civil Revision Application
No. 1472 of 1979 against the order of the Court of District
Munsiff, Gajapatinagaram dated February 17, 1979 passed in
Execution Application No. 45 of 1978 filed by the petitioners.

6. From this it is evident that the decree-holder had proceeded
against the mortgaged property and also against the principal debtor.
If this is correct, execution against the guarantor was maintainable.
In view of this disclosure, we remand the matter to the High Court
giving opportunity to the appellant to plead thic case before the High
Court and seek execution of the decree against the respondent with
liberty to the respondent to dispute the correctness of this statement.
The High Court will dispose of the matter in accordance with law.
No order as to costs.

(1987) 2 Supreme Court Cases 338
(BEFORE M. P. THAKKAR AND B. C. Ray, JJ.)
RAHASA PANDIANI (pEAD) BY LRS.
AND OTHERS .. Appellants ;
Versus
GOKULANANDA PANDA AND OTHERS .. Respondents.

Civil Appeal No. 2058 of 1973%,
decided on February 19, 1987

Hindu Law — Adoption — Picof of — Oral ¢vidence — Couri’s
approach indicated — Suspiciovs circumstances mmst be satisfactorily

$+From the Judgment and Order dated August 3, 1973 of the Orissa High Court in
A.H.O No. 25 of 1972
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explained — Burden of proof on person claiming adoption — Held, on
facts, burden not diccharged — Adaption claimed not genuine

Held :

An adopticn would divert the normal and natural course of succession.
Therefore the court has to be extremely alert and vigilant to guard against
being ensnared by schemers who indulge in unscrupulous practices out
of their lust for property. If there arc any suspicious circumstances, just
as the propounder of the Will i; obliged to dispel the cloud of suspicion,
the burden is on one who claims to have beca adopted to dispel the same
beyond reasonable doubt. In the case of an adoption which is claimed
on the basis of oral evidence and is not supported by a registered document
or any other evidence of a clinching nature, if there exist suspicious
circumstances, the same must be explained to the satisfaction of the conscience
of the court by the party contending that there was such an adoption.

(Para 4)

Kishori Lal v. Chaltibai, 1959 Supp 1 SCR 698 : AIR 1959 SC 504,
relied on

Sootrugun v. Sabitra, (1834) 2 Knapp 287 ; Diwakar Rao v. Chandanlal
Rao, 1916 TLR 44 Cal 201 (PC); Kishorilal v. Chunilal, (1908)
36 IA 9 ; Lal Kunwar v. Charanji Lal, (1909) 37 IA 1 and Padamlal v.
Fakira Debya, AIR 1931 PC 84: 35 CWN 465 : 60 MLJ 619:
131 IC 758, cited

Tn the present case the first respondent claimed that he had been
adopted by the first appellant in 1956. The appellant had earlier resorted
to an adoption in 1042, That she had done by a registered deed. So
also the natural father of the appellant had given his eldest son in adoption
by a registered document. Thus they were fully aware of the importance
of having adoption evidenced by a registered document in order to avoid
any future controversy. And yet theie was no registered documgnt to
evidence the alleged adoption in 1956. This was a very significant circum-
stance which creates a serious doubt about the genuireness of the claim
of adoption. Besides, there were other suspicious circumstances such as
the name of the respondent was not changed even after the alleged adoption ;
no reliable evidence had been adduced to show that the respondent had
started living with the appellant since 1956 till the dispute arose ; persons
stated to have been present at the time of the adoption ceremony ha}i
not been examined before the court, nor any explanation offered for their
non-examination ; the priest who had performed the adoption ceremony
had also not been examined, so also none of the near relatives or prominent
persons of the village had been examined ; it was not even suggested to
the appellant that the giving and taking Ceremony bad taken place. nor
was it suggested to her that a particular person had acted as priest. These
circumnstances create doubt on thc genuineness of the alleged adoption,
No importance could be attached to an alleged inscription rpat!e in Puri
temple as there was nothing to show that it was an authentic inscrpfion
made in order to evidence the adoption at the instance of the appellant.
The respondent thus failed to establish that the alleged adoption had

really taken place. (Paia 5)

Appeal allowed R-M/7833/C
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Advocates who appeared irn this case :

Chella Sitaramaial', Senior Advocate (C. S. S. Rac, Advocate, with him),
for the Appellants;
B. P. Maheshwari and R.S. Rana, Advocates, for the Respondents.

The Judgment of the Court was delivered by

THAKKAR, J.—Whether or not an adoption had taken place way
back in 1956 is the controversy at the centre of the stage.

2. One Rahasa Pandiani (original defendant 1), widow of
Lakshminarayana Panda had adopted one Gangapani, the son of the
sister of her dcceased husband in 1942 by a registered document.
The said Gangapani died in 1953. Respondent 1 Gokulananda Panda
(original plaintiff) instituted the suit giving rise to the present appeal.
He was a minor at the material time and the suit was insticuted through
his natural father and maternal uncle secking a declaration that he
was adopted as a son by defendant 1 Rahasa on March 22, 1956.
The suit was instituted because she had alienated some of the properties
in favour of appellants 2 to 8 and had made a Will in favour of the
deity bequeathing the rest of the properties on the premise that there
was no such adoption and she was free to deal with the properties
of her deceased husband. Defendant 1 resisied the suit and firmly
denied that she had taken Gokulananda Panda in adoption as alleged.
The trial court on an appreciation of evidence disbelieved the version
of the plaintiff and dismissed thc suit on taking the view that the
plaintiff had failed to establish that any such adoption had taken place.
A learned Single Judge of the High Court reversed the findings recorded
by the trial court and decreed the suit holding that the plaintiff had
established that such an adoption had indeed taken place. The
defendants preferred a Letters Patent appeal to a Division Bench of
the High Court, but it was dismissed in limine. Thereupon original
defendant 1 Rahasa Pandiani approached this Court by way of the
present appeal by special leave. She having died during the pendency
of the present appeal, the estate is now represented by her legal
heirs whose names have brought on record pursuant to the order
of this Court on January 25, 1982.

3. Learned counsel for parties have taken us through the judgments
of the trial court and the High Court. We have given our close
and anxious consideration to the oral evidence as also the attendant
circumstances. On taking an overall view of the matter we are
satisfied that the trial court was right in reaching the conclusion that
the plaintiff had failed to prove that the alleged adoption had really
taken place. In our opinion, the High Court failed to attach due
importance 10 a host of significant circumstances which indicate that
the version regarding adoption does not inspire confidence. There
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is hardly any evidence worth the name on which a finding in favour
of the plaintiff that such an adoption had taken place could be rested.

4. Before we advert to the relevant circumstances we consider
it appropriate to advert to a nole of caution sounded by this Court
as carly as in 1958 in Kishori Lal v. Chaltibai'. We can do no
better than to quote the relevant passage from the judgment of Kapur, J.:

As an adoption results in changing the course of succession,
depriving wives and daughters of their rights and transferring
properties to comparative strangers or more reinote relations it
is necessary that the evidence to support it should be such that
it is free from all suspicion of fraud and so consistent and probable
as to leave no occasion for doubting its truth. Failure to produce
accounts, in circumstances such as have been proved in the
present case, would be a very suspicious circumstance. The
importance of accounts was emphasised by the Privy Council in
Sootrugun V. Subitra* ; in Diwakar Rao v. Chandanlal Rao® ;
in Kishorilal v. Chunilal’ ; in Lal Kunwar v. Charanji Lal® and
in Padamlal v. Fakira Debya®.

When the plamtiff relies on oral evidence in support of the claim
that he was adopted by thc adoptive father in accordance with the
Hindu rites, and it is not supported by any registered document to
establish that such an adoption had really and as a matter of fact
taken place, the court has to act with a great deal of caution and
circumspection. Be it reaiized that setting up a spurious adoption
is not less frequent than concocting a spurious Will, and equally, if
not more difficult to unmask. And the court has to be extremely
alert and vigilant to guard against being ensnared by schemers who
indulge in unscrupulous practices out of their lust for property. If
there are any suspicious circumstances, just as the propounder of
the will is obliged to dispel the cloud of suspicion, the burden is on
one who claims to have been adopted to dispel thc same beyond
reasonable doubt. In the case of an adoption which is not supported
by a registered document or any other evidence of a clinching nature
if there exist suspicious circumstances, the same must be explained
to the satisfaction of the cons:ience of the court by the party con-
tending that there was such an adoption. Such is the position as an
adoption would divert the normal and natural course of succession.
Experience of Wife shows that just as there have been spurious claims

1959 Supp ! SCR 698: AIR 1959 SC 504

(1834) 2 Knapp 287

1916 ILR 44 Cal 201 (PC)

(1908) 36 IA 9

(1909) 37 1A 1, 7

AIR 1931 PC 84 : 35 CWN 465: 60 ML]J 619: 131 IC 758

e
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about execution of a Will, there have been spurwus claims about
adoption having taken place. And the court has therefore to be aware
of the risk involved in upholding the claim of adoption if there are
circumstances which arouse the suspicion of the court and the conscience
of the court is not satisfied that the evidence preferred to support
such an adoption is beyond reproach.

S. In the present case a very significant circumstance which creates
a serious doubt about the genuineness of the claim of adoption has come
to light. Syamosundar, the natural father of the plaintiff had given
his eldest son Narasinga in adoption to Hira, the widow of Godavari
in 1942 by a registered document. So also when defendant Rahasa
had adopted her husband’s sister’s son Gangapani in 1942 it was by
a registered document. Admittedly, therefore, Rahasa, the alleged
adoptive mother, had resorted to adoption by a registered document
as early as in 1942 and she was aware of the importance of the
adoption being evidenced by a registered document. So also
Syamosundar, the father of plaintiff Gokul was fully aware of the
importance of having adoption evidenced by a registered document
in order to avoid any future controversy. He had been a party to the
adoption of his eldest son Narasinga by a registered document in
1942.  And yet there is no registered document to evidence the alleged
adoption of Gokul by Rahasa in 1956 (it is alleged that the adoption
took place on March 22, 1956). The evidence of Syamosundar shows
that even at the time of the alleged adoption of Gokul he was aware
about the importance of having the adoption made by a registered
document. His evidence furthermore shows that he had discussed
the matter about execution of a registered deed of adoption with Rahasa
but according to him Rahasa had put it off. The trial court dis-
believed this version. Rahasa herself stated on oath that no such
adoption had taken place. It was not even suggested to her in her
cross-examination that there was any talk about the adoption being
evidenced by a registered document. There was no reason to dis-
believe Rahasa. If Rahasa had really adopted Gokul having felt the
need for doing so there would have been no occasion on her part to
be reluctant to execute a registered document as was done by herseif
earlier when she adopted Gangapani in 1942. So also Syamosundar
who was giving his natural son in adoption would have in the normal
course of things insisted upon the adoption being evidenced by a
registered document, he himself having resorted to this mode way
back in 1942 when his eldest son Narasinga was given in adoption.
According to the plaintiff his age was about 11 years at the time
when the adoption took place and he left the school in order to live
with and look after his adoptive mother after some time. Syamo-
sundar in his evidence has clearly admitted that the name of Gokyl's
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father was not changed after the adoption. He subsequently gave
the explanation that the name was not changed because after some
time Gokul left the school. Anyway this circumstance also creates
a doubt about the genuineness of the adoption as alleged by the plaintiff.
Another circumstance which creates a serious doubt in our mind is
that no reliable evidence has been adduced to show that Gokul had
started living with Rahasa since 1956 till the dispute arose in 1962.
If the version of adoption had been tre and the evidence of Syamo-
sundar and Gokul that Gokul had started living with his adoptive
mother Rahasa was true, Gokul would have lived with his adoptive
mother from the age of 11 till the age of 17. At least, one neighbour
could have been found to pruve that Gokul was living with Rahasa.
No such evidence has been adduced. On the other hand, Rahasa
says that adoption never took place and Gokul never came to live
with her. The whole purpose of the adoption presumably was to
have someone to look after her in her old age (she was about 61
at the time when the alleged adoption took place in 1956). Under
the circumstances, absence of satisfactory evidence to show that the
adoption had been acted upon and the absence of subsequent conduct
supporting the version of adoption are circumstances which create
serious doubts. Yet another very important circumstance which has
not been accorded sufficient importance is that Syamosundar and Ram
Krishna Sabat, the maternal uncle of Gokul who acted as next friend
when the suit was instituted, had in terms mentioned the names of
three respectable persons as having remained present at the adoption
ceremony at the time of adoption. None of these three persons was
examined. No explanation has been offered as to why these three
persons who admittedly were present according to the plaintiff, and
whose names were mentioned in the plaint, were not examined. The
trial court rightly drew the inference that if they had been examined,
they would not have supported the plaintiff. What is more the priest
who is supposed to have performed the adoption ceremony has also
not been examined. A convenient explanation has been found by
naming a person who was dead. This is another suspicious circum-
stance. So also, none of the near relatives or prominent persons
of the village have been examined to show that such an adoption had
taken place. It was not even suggested to defendant Rahasa that
the giving and taking ceremony had taken place. Nor was it suggested
to her that a particular person had acted as priest. In this state of
evidence the trial court rightly dismissed the suit. The High Court
attached little or no importance to this catena of significant circum-
stances and reversed the findings recorded by the trial court by the
simplistic method of accepting the evidence adduced by plaintiff without
analyzing or testing it on the touchstone of probabilities. In fact,
the finding of the High Court can be said to be a finding which is
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not supported by any evidence worth the name. Too much importance
was attached to an alleged inscription made in the Puri temple.
There was no reliable evidence to establish that the said inscription
was made at thc instance of defendant Rahasa. No temple records
were forthcoming. There was nothing to show that it was an authentic
inscription made in order to evidence the adoption at the instance
of Rahasa. In any case, the dark clouds of suspicious circumstances
have not been dispelled by the piaintiff. Taking an overall and
cumulative view of all the relevant circumstances we arc not at ail
satisfied that the plaintiff has established that such an adoption had
really taken place. Under the circumstances, we aliow the appeal,
set aside the judgment and decree of the High Court and restore the
judgment and decree passed by the trial court. There will be no
order as to costs throughout.

(1987) 2 Supreme Court Cases 344
(BEFORL V. KHALID AND G. L. Oza, JJ.)
Civil Appeal No. 15 of 1974

KEWAL RAM .. Appellant ;
Versus

SMT. RAM LUBHAI AND OTHERS .. Respondents.
With

Civil Appeal No. 1875 of 1974

SMT. RAM LUBHAI .. Appellant ;
Versus

KEWAL RAM AND OTHERS .. Respondents.

Civil Appeals Nos. 15 and 1875 of 1974+,
decided on March 26, 1987

Civil Procedure Code, 1908 — Order 9, Rule 13 — Setting aside
ex parte decree — Decree based on right of pre-emption passed ex parte
against two of the three parties without serving notice on them — In appeal
also no notice served ¢cn them — Held, their application under Rule 13
for setting aside the ex parte decree must succeed — Decree against the
party who had been served with the notice would stand

Civil Procedure Code, 1908 — Sections 96 and 97 — Trial court’s
decree merges with appellate decree

Held :
When a decree of the trial court is either confirmed, modified or

1From the Judgment and Order dated January 24, 1973 of the Punjab and Haryana
High Court in Civil Revision No. 147 of 1977
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termination of the proceedings before the arbitrators, pendente lite and after
decree. This Court in Renusagar case® held that award of such interest after
the Interest Act, 1978 is permissible, however, on the facts of the case the
High Court not having given a direction to the payment of interest pendente
lite did not modify that part of the order.

17. We do not find that it is appropriate to modify the award made by the
arbitrators or the decree passed pursuant to it as no exceptional circumstances
arise. The fact that there is fluctuation in the exchange rate is no reason for us
to interfere with the same.

18. The appellant having failed on all points, we dismiss this appeal,
however, with no order as to costs.

(2001) 7 Supreme Court Cases 740

(BEFORE G.B. PATTANAIK, S. RAJENDRA BABU, D.P. MOHAPATRA,
DORAISWAMY RAJU AND SHIVARATJ V. PATIL, JJ.)

DANIAL LATIFI AND ANOTHER .. Petitioners;
Versus
UNION OF INDIA .. Respondent.

Writ Petitions (C) No. 868 of 1996 with Nos. 996, 1001, 1055, 1062,
1236, 1259, 1281 of 1986, TCs (C) Nos. 22 of 1987, 86, 68 of 1988,
276-77 of 1987, Crl. A. No. 702 of 1990, SLPs (Crl.) Nos. 655
of 1988, 596-97 of 1992, WP (C) No. 12273 of 1984, SLP (Crl.)
No. 2513 of 1994, Crl. As. Nos. 508, 843 of 1995, 102-03 of
1989, 292 of 1990 and SLPs (Crl.) Nos. 2165
of 1996, 3786 and 2462 of 19997,
decided on September 28, 2001

A. Muslim Women (Protection of Rights on Divorce) Act, 1986 — Held,
valid on basis of construction bringing it within constitutional principles —
“Reasonable and fair provision and maintenance’ under S. 3(1)(a) is not
limited for the iddat period; it extends for the entire life of divorced wife,
unless she remarries — Clarified that the emphasis in the section is not on
the nature or duration of such “provision’ or “maintenance”, but rather on
the time “within” which the arrangement for their payment should be
finalised and executed — To construe provisions of the Act as less beneficial
than provisions of Chapter IX CrPC and hold husband liable to pay
maintenance only for the iddat period would result in unreasonable
discrimination against divorced Muslim women and would render the Act
violative of Arts. 14, 15 and 21 — Petitions challenging validity of Act
dismissed — Interpretation of Statutes — Basic rules — Determination of
legislative intent — Applied — Constitution of India — Arts, 14 and 15 —
Held, not violated by Muslim Women (Protection of Rights on Divorce) Act,
1986 as interpreted by Supreme Court

+ Under Article 32 of the Constitution of India
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B. Interpretation of Statutes — Construction of words and phrases —
Held, words cannot be construed contrary to their meaning

C. Muslim Women (Protection of Rights on Divorce) Act, 1986 —
Ss. 3(1)(a), 3(3)(a) and 4 — Right to “a reasonable and fair provision”,
referred to only in S. 3, held, is a right enforceable only against the divorced
woman’s former husband and is in addition to what he is obliged to pay as
“maintenance’> — The word “provision” indicates that something is
provided in advance for meeting certain needs — Therefore, held, at the
time of divorce Muslim husband is required to contemplate the future needs
of his ex-wife and make arrangements in advance to meet those needs

D. Muslim Women (Protection of Rights on Divorce) Act, 1986 —
Ss. 3(1)(a) and 3(3)(a) — Reasonable and fair provision — Held, would be
worked out with reference to the needs of the divorced woman, the means of
the husband and the standard of life enjoyed during subsistence of the
marriage — Further held, there is no reason why such provision cannot
take the form of regular payment of alimony

E. Constitution of India — Art. 14 — Arts. 14 and 15 — Held, there is
no discrimination where State provides for a particular group (divorced
Muslim women in this case) a scheme for maintenance and prevention of
vagrancy which is equally or more beneficial than that provided in the
earlier general law then prevailing (S. 125 CrPC, 1973 in this case) —
Contention that as a result of the Muslim Women (Protection of Rights on
Divorce) Act, 1986 petitioners had lost their right to maintenance, held, is
no longer of significance in view of the interpretation placed by the
Supreme Court on the Act — Criminal Procedure Code, 1973, S. 125 —
Scheme of, replaced by another under a later statute for divorced Muslim
women — Constitutionality

F. Muslim Law — Divorce and Maintenance — Rights of divorced
women — Held, for finding out what the rights of such women are, the
starting point is the Shah Bano case (1985) 2 SCC 556, not the original texts
or any other material — It is not open to the court to re-examine the
position any longer because a Constitution Bench of the Supreme Court has
declared the law after considering relevant Suras (241-42 of Ch. II) of Holy
Quran and other relevant material — Further held, the Muslim Women
(Protection of Rights on Divorce) Act, 1986 actually codifies the law as
stated in Shah Bano case — Interpretation of Statutes — External aids —
Statement of Objects and Reasons — Where different from language of the
Act, held, will not be of much materiality — Constitution of India, Art. 141
— Precedents — Interpretation placed on religious text by an earlier
Constitution Bench, held, binding

G. Muslim Law — Divorce and Maintenance — Held, it is difficult to
perceive that Muslim law would pass on the responsibility of providing
monetary compensation to a divorced woman to persons unconnected with
the matrimonial life, such as the heirs likely to inherit her property or the
Wakf Boards — Monetary compensation is anyway a small solace in
relation to the loss a divorced woman undergoes as a direct consequence of
the divorce and is universally recognised by persons belonging to all
religions as an aspect of basic human rights, gender and social justice —
Solution should be adjudged on considerations other than religion or
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religious faith or beliefs or national, sectarian, racial or communal
constraints

The petitioners challenged the constitutional validity of the Muslim Women
(Protection of Rights on Divorce) Act, 1986, under which Section 125 of the
Criminal Procedure Code, providing for maintenance to wives, including
divorced women, by their former husbands, was made inapplicable to divorced
Muslim women. The petitioners primarily submitted that (?) Section 125 CrPC,
was enacted as a matter of public policy, in order to provide a quick summary
remedy to persons unable to maintain themselves; that the provision reflected
the moral stance of the law and ocught not to have been entangled with religion
and religion-based personal laws; (i) Section 125 CrPC also furthers the concept
of social justice embodied in Article 21 of the Constitution of India; hence
excluding divorced Muslim women from its protection is a discrimination
against them; (77i) The inevitable effect of the Act is to nullify the law declared
by the Supreme Court in Shah Bano case [(1985) 2 SCC 556], which is most
improper; (iv) the Act is un-Islamic and also has the potential to suffocate
Muslim women and to undermine the basic secular character of the Constitution;
(v) the Act is violative of Articles 14 and 21.

On behalf of the Union of India, it was submitted that the need for giving
effect to a community’s personal law was a legitimate basis for discrimination. If
the legislature can apply a particular provision as a matter of policy, it can also
withdraw such application and substitute another in its place. The policy of
Section 125 CrPC, is not to create a right of maintenance beyond the purview of
personal law. The Act has been enacted to overcome the ratio of the Shah Bano
decision,

On behalf of the All India Muslim Personal Law Board it was submitted that
the object of the Act was to undo the effect of Shah Bano case; in that case the
Supreme Court had attempted the hazardous task of interpreting an unfamiliar
language connected to religious tenets, which was not a safe course to pursue;
that the term “mata” had been wrongly interpreted in Shah Bano case. The
purpose of the Act was to avoid vagrancy, but at the same time it aimed to
prevent the husband from being penalised; that the terms “maintenance” and
“provision” as used in Section 3(1)(a) had the same meaning; that provisions of
Section 4 of the Act were adequate for taking care of any possibility of
vagrancy; that according to the Muslim social ethos a divorced Muslim woman
was not at all dependent on her former husband because society provided a
wider safety net. The [slamic Shariat Board presented more detailed submissions
regarding the term “mata” and as (o0 why the views of certain Muslim authors,
proposing that Muslim law obliges a man to pay maintenance to his former wife
beyond the iddat period, ought not to be accepted.

The Supreme Court decided to consider only the question of the
constitutional validity of the Act and upholding the same
Held -

In interpreting the provisions where matrimonial relationship is involved,
the social conditions prevalent in society have to be considered. In Indian
society whether they belong to the majority or the minority group, what is
apparent is that there exists a great disparity in the matter of economic
resourcefulness between a man and a woman. Indian society is male dominated,
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both economically and socially and women are assigned, invariably, a dependent
role, irrespective of the class of society to which she belongs. A woman on her
marriage very often, though highly educated, gives up all her other avocations
and entirely devotes herself to the welfare of the family, in particular she shares
with her husband, her emotions, sentiments, mind and body, and her investment
in the marriage is her entire life — a sacramental sacrifice of her individual self
and is far too enormous to be measured in terms of money. When a relationship
of this nature breaks up, there can be no answer to the question as to how a
woman can be compensated so far as emotional fracture or loss of investment is
concerned. It is a small solace to say that such a woman should be compensated
in terms of money towards her livelihood and such a relief which partakes basic
human rights to secure gender and social justice is universally recognised by
persons belonging to all religions and it is difficult to perceive that Muslim law
intends to provide a different kind of responsibility by passing on the same to
those unconnected with the matrimonial life such as the heirs who were likely to
inherit the property from her or the Wakf Boards. Such an approach appears to
be a kind of distortion of the social facts. Solutions to such societal problems of
universal magnitude pertaining to horizons of basic human rights, culture,
dignity and decency of life and dictates of necessity in the pursuit of social
justice should be invariably left to be decided on considerations other than
religion or religious faith or beliefs or national, sectarian, racial or communal
constraints. (Para 20)

The purpose of the Muslim Women (Protection of Rights on Divorce) Act,
1986 appears to be to allow the Muslim husband to retain his freedom of
avoiding payment of maintenance to his erstwhile wife after divorce and the
period of iddat. However a careful reading of the provisions of the Act would
indicate that a divorced woman is entitled to a reasonable and fair provision for
maintenance. Parliament seems to intend that the divorced woman gets sufficient
means of livelihood after the divorce and, therefore, the word “provision”
indicates that something is provided in advance for meeting some needs. In other
words, at the time of divorce the Muslim husband is required to contemplate the
future needs and make preparatory arrangements in advance for meeting those
needs. Reasonable and fair provision may include provision for her residence,
her food, her clothes, and other articles. The contention that the expression
“within” in Section 3(1)(a) should be read as “during” or “for” cannot be
accepted because words cannot be construed contrary to their meaning as the
word “within” would mean “on or before™, “not beyond™ and, therefore, it was
held that the Act would mean that on or before the expiration of the iddat period,
the husband is bound to make and pay maintenance to the wife and if he fails to
do so then the wife is entitled to recover it by filing an application before the
Magistrate as provided in Section 3(3) but nowhere has Parliament provided that
reasonable and fair provision and maintenance is limited only for the iddat
period and not beyond it. [t would extend to the whole life of the divorced wife
unless she gets married for a second time. (Paras 27 and 28)

The important section in the Act is Section 3 which provides that a divorced
woman 1is entitled to obtain from her former husband “maintenance”,
“provision” and “mahr”, and to recover from his possession her wedding
presents and dowry and authorizes the Magistrate to order payment or
restoration of these sums or properties. The crux of the matter is that the
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divorced woman shall be entitled to a reasonable and fair provision and
maintenance (o be made and paid to her within the iddat period by her former
husband. The wording of Section 3 of the Act appear to indicate that the
husband has two separate and distinct obligations: (/) to make a “reasonable and
fair provision” for his divorced wife; and (2) to provide “maintenance” for her.
The emphasis of this section is not on the nature or duration of any such
“provision” or ‘“maintenance”, but on the time by which an arrangement for
payment of provision and maintenance should be concluded, namely, “within
the iddat period”. If the provisions are so read, the Act would exclude from
liability for post-iddat period maintenance (0 a man who has already discharged
his obligations of both ‘“‘reasonable and fair provision” and “maintenance” by
paying these amounts in a lump sum to his wife, in addition to having paid his
wife’s mahr and restored her dowry as per Sections 3(1)(c) and 3(1)(d) of the
Act. (Para 29)
The precise point that arose for consideration in Shah Bano case was that
the husband had not made a “reasonable and fair provision™ for his divorced
wife even if he had paid the amount agreed as mahr half a century earlier and
provided iddat maintenance and he was, therefore, ordered to pay a specified
sum monthly to her under Section 125 CrPC. This position was available to
Parliament on the date it enacted the law but even so, the provisions enacted
under the Act are “a reasonable and fair provision and maintenance to be made
and paid” as provided under Section 3(1)(a) of the Act and these expressions
cover different things, firstly, by the use of two different verbs — ““to be made
and paid 0 her within the iddat period™ it is clear that a fair and reasonable
provision is to be made while maintenance is to be paid; secondly, Section 4 of
the Act, which empowers the Magistrate to issue an order for payment of
maintenance to the divorced woman against various of her relatives, contains no
reference to “provision”. Obviously, the right to have “a fair and reasonable
provision” in her favour is a right enforceable only against the woman’s former
husband, and in addition to what he is obliged to pay as “maintenance”.
(Para 29)
Mohd. Ahmed Khan v. Shah Bano Begum, (1985) 2 SCC 556 : 1985 SCC (Cri) 245,
explained

The contention of the respondents that a divorced Muslim woman who is
entitled to “mata” is only a single or onetime transaction which does not mean
payment of maintenance continuously at all, apart from supporting the view that
the word “provision” in Section 3(1)(a) of the Act incorporates “mata’” as a right
of the divorced Muslim woman distinct from and in addition to mahr and
maintenance for the iddat period, also enables “a reasonable and fair provision”
and “a reasonable and fair provision” as provided under Section 3(3) of the Act
would be with reference to the needs of the divorced woman, the means of the
husband, and the standard of life the woman enjoyed during the marriage and
there is no reason why such provision could not take the form of the regular
payment of alimony to the divorced woman, though it may look ironical that the
enactment intended to reverse the decision in Shah Bano case actually codifies
the very rationale contained therein. (Para 29)

A comparison of Sections 3(1)(a¢) and 3(3) with Section 125 CrPC will
make it clear that requirements provided in Section 125 and the purpose, object
and scope thereof being to prevent vagrancy by compelling those who can do so
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to support those who are unable to support themselves and who have a normal
and legitimate claim to support are satisfied. If that is so, the argument of the
petitioners that a different scheme being provided under the Act which is equally
or more beneficial on the interpretation placed by the Supreme Court herein than
the one provided under the Code of Criminal Procedure deprives them of their
right, loses its significance, (Para 30)

Even under the Act, the provisions of Section 125 CrPC would still be
attracted and even otherwise, the Magistrate has been conferred with the power
to make appropriate provision for maintenance and, therefore, what could be
earlier granted by a Magistrate under Section 125 CrPC would now be granted
under the very Act itself. This being the position, the Act cannot be held to be
unconstitutional. (Para 31)

As on the date the Act came into force the law applicable to Muslim
divorced women was as declared by this Court in Shah Bano case, so to find out
the personal law of Muslims with regard to divorced women’s rights, the starting
point should be Shah Bano case and not the original texts or any other material
— all the more so when varying versions as to the authenticity of the source are
shown to exist. That declaration was made after considering The Holy Quran,
and other commentaries or other texts. When a Constitution Bench of this Court
analysed Suras 241-42 of Chapter Il of The Holy Quran and other relevant
textual material, it is not open to the court to now to re-examine that position
and delve into a research to reach another conclusion. (Para 32)

Mohd. Ahmed Khan v. Shah Bano Begum, (1985) 2 SCC 556 : 1985 SCC (Cri) 245,
followed
Bai Tahira v. Ali Hussain Fidaalli Chothia, (1979) 2 SCC 316 : 1979 SCC (Cri) 473;

Fuzlunbi v. K. Khader Vali, (1980) 4 SCC 125 : 1980 SCC (Cri) 916, affirmed by

implication

All that needs to be therefore considered is whether in the Act specific
deviation has been made from the personal laws as declared by the Supreme
Court in Shah Bano case without mutilating its underlying ratio. So considered,
the Muslim Women (Protection of Rights on Divorce) Act actually and in reality
codifies what was stated in Shah Bano case. (Para 32)

On behalf of the respondent Union of India it was contended that what has
been stated in the objects and reasons in the Bill leading to the Act is a fact and
that it should be presumed to be correct. After analysis of the facts and the law
in Shah Bano case and their impact on the Act, it is held that if the language of
the Act is as stated herein, the mere fact that the legislature took note of certain
facts in enacting the law will not be of much materiality. (Para 32)

In Shah Bano case the Supreme Court has clearly explained the rationale
behind Section 125 CrPC to make provision for maintenance to be paid to a
divorced Muslim wife and this is clearly to avoid vagrancy or destitution on the

part of a Muslim woman. (Para 33)
Mohd, Ahmed Khan v. Shah Bano Begum, (1985) 2 SCC 556 : 1985 SCC (Cri) 245,
explained

The concept of “right to life and personal liberty” guaranteed under
Article 21 of the Constitution would include the “right to live with dignity™.
(Para 33)

Olga Tellis v. Bombay Municipal Corpn., (1985) 3 SCC 545; Maneka Gandhi v. Union of
India, (1978) 1 SCC 248, relied on
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Before the passing of the impugned Act, a Muslim woman who was
divorced by her husband was granted a right to maintenance from her husband
under the provisions of Section 125 CrPC until she may remarry and such a
right, if deprived, would not be reasonable, just and fair. Thus the provisions of
the Act depriving the divorced Muslim women of such a right to maintenance
from her husband and providing for her maintenance to be paid by the former
husband only for the period of iddat and thereafter to make her run from pillar to
post in search of her relatives one after the other and ultimately to knock at the
doors of the Wakf Board does not appear to be a reasonable and fair substitute of
the provisions of Section 125 CrPC. Such deprivation of the divorced Muslim
women of their right to maintenance from their former husbands under the
beneficial provisions of the Code of Criminal Procedure which are otherwise
available to all other women in India cannot be stated to have been effected by a
reasonable, right, just and fair law and, if these provisions are less beneficial
than the provisions of Chapter IX of the Code of Criminal Procedure, a divorced
Muslim woman has obviously been unreasonably discriminated against and
deprived of the protection of the provisions of the general law as indicated under
the Code which are available to Hindu, Buddhist, Jain, Parsi or Christian women
or women belonging to any other community. The provisions prima facie,
therefore, appear to be violative of Article 14 of the Constitution mandating
equality and equal protection of law to all persons otherwise similarly
circumstanced and also violative of Article 15 of the Constitution which
prohibits any discrimination on the ground of religion as the Act would
obviously apply to Muslim divorced women only and solely on the ground of
their belonging to the Muslim religion. (Para 33)

If on a rule of construction, a given statute will become “ultra vires” or
“unconstitutional”” and, therefore, void, whereas on another construction which
is permissible, the statute remains effective and operative, the court will prefer
the latter on the ground that the legislature does not intend to enact
unconstitutional laws. The latter interpretation should be accepted and,
therefore, the interpretation placed herein results in upholding the validity of the
Act. It is well settled that when by appropriate reading of an enactment the
validity of the Act can be upheld, such interpretation is accepted by courts and
not the other way round. (Para 33)

The effect of various interpretations placed on Suras 241 and 242 of Chapter
Il of The Holy Quran has been referred to in Shah Bano case. Shah Bano case
clearly enunciated what the present law would be. It made a distinction between
the provisions to be made and the maintenance to be paid. It was noticed that the
maintenance is payable only up to the stage of iddat and this provision is
applicable in case of normal circumstances, while in case of a divorced Muslim
woman who is unable to maintain herself, she is entitled to get mata. That is the
basis on which the Bench of five Judges of the Supreme Court interpreted the
various texts and held so. If that is the legal position, it is not possible to state
that any other position is possible nor can the court start on a clean slate after
having forgotten the historical background of the enactment. The enactment
though purports to overcome the view expressed in Shah Bano case in relation
to a divorced Muslim woman getting something by way of maintenance in the
nature of mata has indeed statutorily recognised that view by making provision
under the Act not only for the purpose of the “maintenance’” but also for
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“provision”. When these two expressions have been used by the enactment, it
obviously means that the legislature did not intend to obliterate the meaning
attributed to these two expressions by the Supreme Court in Shah Bano case.
Therefore, the contentions advanced on behalf of the parties to the contrary
cannot be sustained. (Paras 33 and 34)

Mohd. Ahmed Khan v. Shah Bano Begum, (1985) 2 SCC 556 : 1985 SCC (Cri) 245,

affirmed

Arab Ahemadhia Abdulla v. Arab Bail Mohmuna Saiyadbhai, AIR 1988 Guj 141 : (1988) 1

Guj LH 294; Ali v. Sufaira, (1988) 3 Crimes 147 (Ker); K. Kunhammed Haji v. K.
Amina, 1995 Cri LI 3371 (Ker); K. Zunaideen v. Ameena Begum, (1998) 2 DMC 468
(Mad);, Karim Abdul Rehman Shaikh v. Shehnaz Karim Shaikh, 2000 Cri LY 3560 (Bom)
(FB); Jaitunbi Mubarak Shaikh v. Mubarak Fakruddin Shaikh, (1999) 3 Mah LJ 694,
Kaka v. Hassan Bano, (1998) 2 DMC 85 (P&H) (FB), approved

Aga Mahomed Jaffer Bindaneem v. Koolsom Bee Bee, (1896-97) 24 TA 196 : ILR 25 Cal 9

(PC), referred to

Usman Khan Bahamani v. Fathimunnisa Begum, 1990 Cri LJ 1364 : AIR 1990 AP 225

(FB); Abdul Rashid v. Sultana Begum, 1992 Cri 1L 76 (Cal); Abdul Hag v. Yasmin Talat,
1998 Cri LJ 3433 (MP);, Mohd. Marahim v. Raiza Begum, (1993) 1 DMC 60, overruled

To conclude:

(/) A Muslim husband is liable to make reasonable and fair provision
for the future of the divorced wife which obviously includes her
maintenance as well. Such a reasonable and fair provision extending beyond
the iddat period must be made by the husband within the iddat period in
terms of Section 3(1)(a) of the Act.

(2) Liability of a Muslim husband to his divorced wife arising under
Section 3(1)(a) of the Act to pay maintenance is not confined to the iddat
period.

(3) A divorced Muslim woman who has not remarried and who is not
able to maintain herself after the iddat period can proceed as provided under
Section 4 of the Act against her relatives who are liable to maintain her in
proportion to the properties which they inherit on her death, according to
Muslim law, from such divorced woman including her children and parents.
If any of the relatives being unable to pay maintenance, the Magistrate may
direct the State Wakf Board established under the Act to pay such
maintenance.

(4) The provisions of the Act do not offend Articles 14, 15 and 21 of the
Constitution of India.

[Ed. : In view of the above, the effect on the following High Court judgments seems to be:

Shaik Dada Saheb v. Shaik Mastan Bee, 1995 Cri L] 696 (AP); Nazir Ahmad Ansari v.
Lateef Bi, 1996 Cri LI 1548 (AP) : (1996) 2 Crimes 388 (AP); Noorunnisha v. Magsood
Ahmad, 1994 Cri LY 3129 (MP), impliedly overruled

Md. Tajuddin v. Quamarunnisa Begum, 1989 Cri LI 2285 (AP), approved by implication)

H. Muslim Women (Protection of Rights on Divorce) Act, 1986 —

Applicability — Held, is not applicable to deserted or separated Muslim
women or to a Muslim woman whose marriage was solemnised under
Special Marriage Act, 1954 or whose marriage was dissolved either under
Indian Divorce Act, 1869 or Special Marriage Act, 1954 (Para 26)

A-M/Z2/24576/CR
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The Judgment of the Court was delivered by

RAJENDRA BABU, J.— The constitutional validity of the Muslim

Women (Protection of Rights on Divorce) Act, 1986 (hereinafter referred to
as “the Act™) is in challenge before us in these cases.
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2. The facts in Mohd. Ahmed Khan v. Shah Bano Begum! are as follows:

The husband appealed against the judgment of the Madhya Pradesh High
Court directing him to pay to his divorced wife Rs 179 per month, enhancing
the paltry sum of Rs 25 per month originally granted by the Magistrate. The
parties had been married for 43 years before the ill and elderly wife had been
thrown out of her husband’s residence. For about two years the husband paid
maintenance to his wife at the rate of Rs?200 per month. When these
payments ceased she petitioned under Section 125 CrPC. The husband
immediately dissolved the marriage by pronouncing a triple talaq. He paid
Rs 3000 as deferred mahr and a further sum to cover arrears of maintenance
and maintenance for the iddat period and he sought thereafter to have the
petition dismissed on the ground that she had received the amount due (o her
on divorce under the Muslim law applicable to the parties. The important
feature of the case was that the wife had managed the matrimonial home for
more than 40 years and had borne and reared five children and was incapable
of taking up any career or independently supporting herself at that late stage
of her life — remarriage was an impossibility in that case. The husband, a
successful Advocate with an approximate income of Rs 5000 per month
provided Rs 200 per month to the divorced wife, who had shared his life for
half a century and mothered his five children and was in desperate need of
money (o survive.

3. Thus, the principal question for consideration before this Court was
the interpretation of Section 127(3)(b) CrPC that where a Muslim woman
had been divorced by her husband and paid her mahr, would it indenmify the
husband from his obligation under the provisions of Section 125 CrPC. A
five-Judge Bench of this Court reiterated that the Code of Criminal
Procedure controls the proceedings in such matters and overrides the
personal law of the parties. If there was a conflict between the terms of the
Code and the rights and obligations of the individuals, the former would
prevail. This Court pointed out that mahr is more closely connected with
marriage than with divorce though mahr or a significant portion of it, is
usually payable at the time the marriage is dissolved, whether by death or
divorce. This fact is relevant in the context of Section 125 CrPC even if it is
not relevant in the context of Section 127(3)(b) CrPC. Therefore, this Court
held that it is a sum payable on divorce within the meaning of Section
127(3)(b) CrPC and held that mahr is such a sum which cannot ipso facto
absolve the husband’s liability under the Act.

4. It was next considered whether the amount of mahr constitutes a
reasonable alternative to the maintenance order. If mahr is not such a sum, it
cannot absolve the husband from the rigour of Section 127(3)(b) CrPC but
even in that case, mahr is part of the resources available to the woman and
will be taken into account in considering her eligibility for a maintenance
order and the quantum of maintenance. Thus this Court concluded that the
divorced women were entitled to apply for maintenance orders against their

1 (1985) 2 SCC 556 : 1985 SCC (Cri) 245
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former husbands under Section 125 CrPC and such applications were not
barred under Section 127(3)(b) CrPC. The husband had based his entire case
on the claim to be excluded from the operation of Section 125 CrPC on the
ground that Muslim law exempted him from any responsibility for his
divorced wife beyond payment of any mahr due to her and an amount to
cover maintenance during the iddat period and Section 127(3)(b) CrPC
conferred statutory recognition on this principle. Several Muslim
organisations, which intervened in the matter, also addressed arguments.
Some of the Muslim social workers who appeared as interveners in the case
supported the wife, brought in question the issue of “mata” contending that
Muslim law entitled a Muslim divorced woman to claim provision for
maintenance from her husband after the iddat period. Thus, the issue before
this Court was: the husband was claiming exemption on the basis of
Section 127(3)(b) CrPC on the ground that he had given to his wife the
whole of the sum which, under the Muslim law applicable to the parties, was
payable on such divorce while the woman contended that he had not paid the
whole of the sum, he had paid only the mahr and iddat maintenance and had
not provided the mata i.e. provision or maintenance referred to in The Holy
Quran, Chapter IlI, Sura 241. This Court, after referring to the various
textbooks on Muslim law, held that the divorced wife’s right to maintenance
ceased on expiration of iddat period but this Court proceeded to observe that
the general propositions reflected in those statements did not deal with the
special situation where the divorced wife was unable to maintain herself. In
such cases, it was stated that it would be not only incorrect but unjust to
extend the scope of the statements referred (o in those textbooks in which a
divorced wife is unable to maintain herself and opined that the application of
those statements of law must be restricted to that class of cases in which there
is no possibility of vagrancy or destitution arising out of the indigence of the
divorced wife. This Court concluded that these Aiyats (The Holy Quran,
Chapter II, Suras 241-42) leave no doubt that The Holy Quran imposes an
obligation on the Muslim husband to make provision for or to provide
maintenance to the divorced wife. The contrary argument does less than
justice to the teaching of The Holy Quran. On this note, this Court concluded
its judgment.

S. There was a big uproar thereafter and Parliament enacted the Act
perhaps, with the intention of making the decision in Shah Bano casel
ineffective.

6. The Statement of Objects and Reasons to the Bill, which resulted in
the Act, reads as follows:

“The Supreme Court, in Mohd. Ahmed Khan v. Shah Bano Begum &

Others, (AIR 1985 SC 945) has held that although the Muslim law limits the

husband’s liability to provide for maintenance of the divorced wife to the

period of iddat, it does not contemplate or countenance the situation
envisaged by Section 125 of the Code of Criminal Procedure, 1973. The

Court held that it would be incorrect and unjust to extend the above
principle of Muslim law to cases in which the divorced wife is unable to
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maintain herself. The Court, therefore, came to the conclusion that if the
divorced wife is able to maintain herself, the husband’s liability ceases with
the expiration of the period of iddat but if she is unable (0 maintain herselfl
after the period of iddat, she is entitled to have recourse to Section 125 of
the Code of Criminal Procedure.

2. This decision has led to some controversy as (o the obligation of the
Muslim husband (o pay maintenance to the divorced wife. Opportunity has,
therefore, been taken to specify the rights which a Muslim divorced woman
is entitled to at the time of divorce and to protect her interests. The Bill
accordingly provides for the following among other things, namely—

(a) a Muslim divorced woman shall be entitled to a reasonable and
fair provision and maintenance within the period of iddat by her former
husband and in case she maintains the children born to her before or
after her divorce, such reasonable provision and maintenance would be
extended (o a period of two years from the dates of birth of the children.
She will also be entitled to mahr or dower and all the properties given to
her by her relatives, friends, husband and the husband’s relatives. If the
above benefits are not given to her at the time of divorce, she is entitled
to apply to the Magistrate for an order directing her former husband to
provide for such maintenance, the payment of mahr or dower or the
delivery of the properties;

(») where a Muslim divorced woman is unable to maintain herself
after the period of iddat, the Magistrate is empowered (0 make an order
for the payment of maintenance by her relatives who would be entitled
to inherit her property on her death according to Muslim law in the
proportions in which they would inherit her property. If any one of such
relatives is unable to pay his or her share on the ground of his or her not
having the means to pay, the Magistrate would direct the other relatives
who have sufficient means to pay the shares of these relatives also. But
where, a divorced woman has no relatives or such relatives or any one
of them has not enough means to pay the maintenance or the other
relatives who have been asked to pay the shares of the defaulting
relatives also do not have the means to pay the shares of the defaulting
relatives the Magistrate would order the State Wakf Board to pay the
maintenance ordered by him or the shares of the relatives who are
unable to pay.”

7. The object of enacting the Act, as stated in the Statement of Objects
and Reasons to the Act, is that this Court, in Skhah Bano casel! held that
Muslim law limits the husband’s liability to provide for maintenance of the
divorced wife to the period of iddat, but it does not contemplate or
countenance the situation envisaged by Section 125 of the Code of Criminal
Procedure, 1973 and, therefore, it cannot be said that the Muslim husband,
according to his personal law, is not under an obligation to provide
maintenance beyond the period of iddat to his divorced wife, who is unable
to maintain herself.

8. As held in Shah Bano case! the true position is that if the divorced
wife is able to maintain herself, the husband’s liability to provide
maintenance for her ceases with the expiration of the period of iddat but if
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she is unable to maintain herself after the period of iddat, she is entitled to
have recourse to Section 125 CrPC. Thus it is was held that there is no
conflict between the provisions of Section 125 CrPC and those of the Muslim
personal law on the question of the Muslim husband’s obligation to provide
maintenance to his divorced wife, who is unable to maintain herself. This
view is a reiteration of what is stated in two other decisions earlier rendered
by this Court in Bai Tahira v. Ali Hussain Fidaalli Chothia? and Fuzlunbi v.
K. Khader Vali3.

9. Smt Kapila Hingorani and Smt Indira Jaising raised the following
contentions in support of the petitioners and they are summarised as follows:

1. Muslim marriage is a contract and an element of consideration is
necessary by way of mahr or dower and absence of consideration will
discharge the marriage. On the other hand, Section 125 CrPC has been
enacted as a matter of public policy.

2. To enable a divorced wife, who is unable to maintain herself, (o
seek from her husband, who is having sufficient means and neglects or
refuses to maintain her, payment of maintenance at a monthly rate not
exceeding Rs 500. The expression “wife” includes a woman who has
been divorced by, or has obtained a divorce from her husband and has
not remarried. The religion professed by a spouse or the spouses has no
relevance in the scheme of these provisions whether they are Hindus,
Muslims, Christians or Parsis, pagans or heathens. It is submitted that
Section 125 CrPC is part of the Code of Criminal Procedure and not a
civil law, which defines and governs rights and obligations of the parties
belonging to a particular religion like the Hindu Adoptions and
Maintenance Act, the Shariat, or the Parsi Matrimonial Act. Section 125
CrPC, it is submitted, was enacted in order to provide a quick and
summary remedy. The basis there being, neglect by a person of sufficient
means to maintain these and the inability of these persons (o0 maintain
themselves, these provisions have been made and the moral edict of the
law and morality cannot be clubbed with religion.

3. The argument is that the rationale of Section 125 CrPC is to offset
or (0 meet a situation where a divorced wife is likely to be led into
destitution or vagrancy. Section 125 CrPC is enacted to prevent the same
in furtherance of the concept of social justice embodied in Article 21 of
the Constitution.

4, 1t is, therefore, submitted that this Court will have to examine the
questions raised before us not on the basis of personal law but on the
basis that Section 125 CrPC is a provision made in respect of women
belonging to all religions and exclusion of Muslim women from the same
results in discrimination between women and women. Apart from the
gender injustice caused in the country, this discrimination further leads to
a monstrous proposition of nullifying a law declared by this Court in

2 (1979) 2 SCC 316 : 1979 SCC (Cri) 473
3 (1980) 4 SCC 125 : 1980 SCC (Cri) 916
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Shah Bano case'. Thus there is a violation of not only equality before
law but also equal protection of laws and inherent infringement of
Article 21 as well as basic human values. If the object of Section 125
CrPC is to avoid vagrancy, the remedy thereunder cannot be denied to
Muslim women.

5. The Act is un-Islamic, unconstitutional and it has the potential of
suffocating the Muslim women and it undermines the secular character,
which is the basic feature of the Constitution; that there is no rhyme or
reason to deprive the Muslim women from the applicability of the
provisions of Section 125 CrPC and consequently, the present Act must
be held to be discriminatory and violative of Article 14 of the
Constitution; that excluding the application of Section 125 CrPC is
violative of Articles 14 and 21 of the Constitution; that the conferment of
power on the Magistrate under sub-section (2) of Section 3 and Section 4
of the Act is different from the right of a Muslim woman like any other
woman in the country to avail of the remedies under Section 125 CrPC
and such deprivement would make the Act unconstitutional, as there is
no nexus to deprive a Muslim woman from availing of the remedies
available under Section 125 CrPC, notwithstanding the fact that the
conditions precedent for availing of the said remedies are satisfied.

10. The learned Solicitor-General, who appeared for the Union of India
submitted that when a question of maintenance arises which forms part of the
personal law of a community, what is fair and reasonable is a question of fact
in that context. Under Section 3 of the Act, it is provided that a reasonable
and fair provision and maintenance to be made and paid by her former
husband within the iddat period would make it clear that it cannot be for life
but would only be for the period of iddat and when that fact has clearly been
stated in the provision, the question of interpretation as to whether it is for
life or for the period of iddat would not arise. Challenge raised in this
petition is dehors the personal law. Personal law is a legitimate basis for
discrimination, if at all, and, therefore, does not offend Article 14 of the
Constitution. If the legislature, as a matter of policy, wants to apply
Section 125 CrPC to Muslims, it could also be stated that the same
legislature can, by implication, withdraw such application and make some
other provision in that regard. Parliament can amend Section 125 CrPC so as
to exclude them and apply personal law and the policy of Section 125 CrPC
is not to create a right of maintenance dehors the personal law. He further
submitted that in Shah Bano casel it has been held that a divorced woman is
entitled to maintenance even after the iddat period from the husband and that
is how Parliament also understood the ratio of that decision. To overcome the
ratio of the said decision, the present Act has been enacted and
Section 3(1)(a) is not in discord with the personal law.

11. Shri Y.H. Muchhala, learned Senior Advocate appearing for the All-
India Muslim Personal Law Board submitted that the main object of the Act
is to undo Shah Bano casel. He submitted that this Court has hazarded the
interpretation of an unfamiliar language in relation to religious tenets and
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such a course is not safe as has been made clear by Aga Mahomed Jaffer
Bindaneem v. Koolsom Bee Bee* particularly in relation to Suras 241 and
242, Chapter II, The Holy Quran. He submitted that in interpreting
Section 3(1)(a) of the Act, the expressions “provision” and *“‘maintenance”
are clearly the same and not different as has been held by some of the High
Courts. He contended that the aim of the Act is not to penalise the husband
but to avoid vagrancy and in this context Section 4 of the Act is good enough
to take care of such a situation and he, after making reference to several
works on interpretation and religious thoughts as applicable to Muslims,
submitted that the social ethos of Muslim society spreads a wider net to take
care of a Muslim divorced wife and not at all dependent on the husband. He
adverted to the works of religious thoughts by Sir Syed Ahmad Khan and
Bashir Ahmad, published from Lahore in 1957 at p. 735. He also referred to
the English translation of The Holy Quran to explain the meaning of “gift” in
Sura 241. In conclusion, he submitted that the interpretation to be placed on
the enactment should be in consonance with the Muslim personal law and
also meet a situation of vagrancy of a Muslim divorced wife even when there
is a denial of the remedy provided under Section 125 CrPC and such a course
would not lead to vagrancy since provisions have been made in the Act. This
Court will have to bear in mind the social ethos of Muslims, which is
different and the enactment is consistent with law and justice.

12. It was further contended on behalf of the respondents that Parliament
enacted the impugned Act, respecting the personal law of Muslims and that
itself is a legitimate basis for making a differentiation; that a separate law for
a community on the basis of personal law applicable to such community,
cannot be held to be discriminatory; that the personal law is now being
continued by a legislative enactment and the entire policy behind the Act is
not to confer a right of maintenance, unrelated to the personal law; that the
object of the Act itself was to preserve the personal law and prevent inroad
into the same; that the Act aims to prevent the vagaries and not to make a
Muslim woman destitute and at the same time, not to penalise the husband;
that the impugned Act resolves all issues, bearing in mind the personal law of
the Muslim community and the fact that the benefits of Section 125 CrPC
have not been extended to Muslim women, would not necessarily lead to a
conclusion that there is no provision (0 protect the Muslim women from
vagaries (sic vagrancy) and from being a destitute; that therefore, the Act is
not invalid or unconstitutional.

13. On behalf of the All-India Muslim Personal Law Board, certain other
contentions have also been advanced identical to those advanced by the other
authorities and their submission is that the interpretation placed on the Arabic
word “mata” by this Court in Shah Bano case! is incorrect and submitted that
the maintenance which includes the provision for residence during the iddat
period is the obligation of the husband but such provision should be
construed synonymously with the religious tenets and, so construed, the

4 (1896-97) 24 1A 196 : ILR 25 Cal 9 (PC)
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expression would only include the right of residence of a Muslim divorced
wife during the iddat period and also during the extended period under
Section 3(1)a) of the Act and thus reiterated various other contentions
advanced on behalf of others and they have also referred to several opinions
expressed in various textbooks, such as—

1. The Turjuman Al-Quran by Maulana Abul Kalam Azad, translated
into English by Dr Syed Abdul Latif;

2. Persian translation of The Quran by Shah Waliullah Dahlavi;
3. Al-Manar Commentary on The Quran (Arabic);

4. Al-Isaba by Ibne Hajar Asqualani (Part 2); Siyar Alam-in-Nubla
by Shamsuddin Mohd. Bin Ahmed Bin Usman Az-Zahbi;

5. Al-Maratu Bayn Al-Figha Wa Al Qanun by Dr Mustafa-as-Sabayi;

6. Al-Jamil’ ahkam-il Al-Quran by Abu Abdullah Mohammad Bin
Ahmed Al Ansari Al-Qurtubi;

7. Commentary on The Quran by Baidavi (Arabic);
8. Rooh-ul-Bayan (Arabic) by Ismail Haqqi Affendi;
9. Al Muhalla by ITbne Hazm (Arabic);

10. Al-Ahwalus Shakhsiah (the personal law) by Mohammad Abu
Zuhra Darul Fikrul Arabi.

14. On the basis of the aforementioned textbooks, it iS contended that the
view taken in Shah Bano casel on the expression “mata” is not correct and
the whole object of the enactment has been to nullify the effect of Shah Bano
case! so as to exclude the application of the provision of Section 125 CrPC,
however, giving recognition to the personal law as stated in Sections 3 and 4
of the Act. As stated earlier, the interpretation of the provisions will have to
be made bearing in mind the social ethos of the Muslims and there should not
be erosion of the personal law.

15. On behalf of the Islamic Shariat Board, it is submitted that except for
Mr M. Asad and Dr Mustafa-as-Sabayi no author subscribed to the view that
Verse 241 of Chapter Il of The Holy Quran casts an obligation on a former
husband (o pay maintenance to the Muslim divorced wife beyond the iddat
period. It is submitted that Mr M. Asad’s translation and commentary has
been held to be unauthentic and unreliable and has been subscribed by the
Islamic World League only. It is submitted that Dr Mustafa-as-Sabayi is a
well-known author in Arabic but his field was history and literature and not
the Muslim law. It was submitted that neither are they theologists nor jurists
in terms of Muslim law. It is contended that this Court wrongly relied upon
Verse 241 of Chapter Il of The Holy Quran and the decree in this regard is to
be referred to Verse 236 of Chapter II which makes paying “mata” as
obligatory for such divorcees who were not touched before divorce and
whose mahr was not stipulated. It is submitted that such divorcees do not
have to observe the iddat period and hence not entitled to any maintenance.
Thus the obligation for “mata” has been imposed which is a one-time
transaction related to the capacity of the former husband. The impugned Act
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has no application to this type of case. On the basis of certain texts, it is
contended that the expression “mata” which according to different schools of
Muslim law, is obligatory only in a typical case of a divorce before
consummation to the woman whose mahr was not stipulated and deals with
obligatory rights of maintenance for observing the iddat period or for
breastfeeding the child. Thereafter, various other contentions were raised on
behalf of the Islamic Shariat Board as to why the views expressed by
different authors should not be accepted.

16. Dr A.M. Singhvi, learned Senior Advocate who appeared for the
National Commission for Women submitted that the interpretation placed by
the decisions of the Gujarat, Bombay, Kerala and the minority view of the
Andhra Pradesh High Courts should be accepted by us. As regards the
constitutional validity of the Act, he submitted that if the interpretation of
Section 3 of the Act as stated later in the course of this judgment iS not
acceptable then the consequence would be that a Muslim divorced wife is
permanently rendered without remedy insofar as her former husband is
concerned for the purpose of her survival after the iddat period. Such relief is
neither available under Section 125 CrPC nor is it properly compensated by
the provision made in Section 4 of the Act. He contended that the remedy
provided under Section 4 of the Act is illusory inasmuch as — firstly, she
cannot get sustenance from the parties who were not only strangers to the
marital relationship which led to divorce; secondly, Wakf Boards would
usually not have the means to support such destitute women since they are
themselves perennially starved of funds and thirdly, the potential legatees of
a destitute woman would either be too young or too old so as to be able to
extend requisite support. Therefore, realistic appreciation of the matter will
have (o be taken and this provision will have to be decided on the touchstone
of Articles 14, 15 and also Article 21 of the Constitution and thus the denial
of right to life and liberty is exasperated by the fact that it operates
oppressively, unequally and unreasonably only against one class of women.
While Section 5 of the Act makes the availability and applicability of the
remedy as provided by Section 125 CrPC dependent upon the whim, caprice,
choice and option of the husband of the Muslim divorcee who in the first
place is sought to be excluded from the ambit of Section 3 of the post-iddat
period and, therefore, submitted that this provision will have to be held
unconstitutional.

17. This Court in Shahk Bano case! held that although Muslim personal
law limits the husband’s liability to provide maintenance for his divorced
wife to the period of iddat, it does not contemplate a situation envisaged by
Section 125 CrPC of 1973. The Court held that it would not be incorrect or
unjustified to extend the above principle of Muslim law to cases in which a
divorced wife is unable to maintain herself and, therefore, the Court came (o
the conclusion that if the divorced wife is able to maintain herself the
husband’s liability ceases with the expiration of the period of iddat, but if she
is unable to maintain herself after the period of iddat, she is entitled to
recourse to Section 125 CrPC. This decision having imposed obligations as
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to the liability of the Muslim husband to pay maintenance to his divorced
wife, Parliament endorsed by the Act the right of a Muslim woman to be paid
maintenance at the time of divorce and to protect her rights.

18. The learned counsel have also raised certain incidental questions
arising in these matters to the following effect:

(/) Whether the husbands who had not complied with the orders
passed prior to the enactments and were in arrears of payments could
escape from their obligation on the basis of the Act, or in other words,
whether the Act is retrospective in effect?

(2) Whether Family Courts have jurisdiction to decide the issues
under the Act?

(3) What is the extent to which the Wakf Board is liable under the

Act?

19. The learned counsel for the parties have elaborately argued on a very
wide canvas. Since we are only concerned in this Bench with the
constitutional validity of the provisions of the Act, we will consider only
such questions as are germane to this aspect. We will decide only the
question of constitutional validity of the Act and relegate the matters when
other issues arise to be dealt with by respective Benches of this Court either
in appeal or special leave petitions or writ petitions.

20. In interpreting the provisions where matrimonial relationship is
involved, we have to consider the social conditions prevalent in our society.
In our society, whether they belong to the majority or the minority group,
what is apparent is that there exists a great disparity in the matter of
economic resourcefulness between a man and a woman. Our society is male
dominated, both economically and socially and women are assigned,
invariably, a dependent role, irrespective of the class of society to which she
belongs. A woman on her marriage very often, though highly educated, gives
up her all other avocations and entirely devotes herself to the welfare of the
family, in particular she shares with her husband, her emotions, sentiments,
mind and body, and her investment in the marriage is her entire life — a
sacramental sacrifice of her individual self and is far too enormous to be
measured in terms of money. When a relationship of this nature breaks up, in
what manner we could compensate her so far as emotional fracture or loss of
investment is concerned, there can be no answer. It is a small solace to say
that such a woman should be compensated in terms of money towards her
livelihood and such a relief which partakes basic human rights to secure
gender and social justice is universally recognised by persons belonging to
all religions and it is difficult to perceive that Muslim law intends to provide
a different kind of responsibility by passing on the same to those
unconnected with the matrimonial life such as the heirs who were likely to
inherit the property from her or the Wakf Boards. Such an approach appears
to us to be a kind of distortion of the social facts. Solutions to such societal
problems of universal magnitude pertaining to horizons of basic human
rights, culture, dignity and decency of life and dictates of necessity in the
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pursuit of social justice should be invariably left to be decided on
considerations other than religion or religious faith or beliefs or national,
sectarian, racial or communal constraints. Bearing this aspect in mind, we
have to interpret the provisions of the Act in question.

21. Now it is necessary to analyse the provisions of the Act to understand
the scope of the same. The preamble to the Act sets out that it is an Act to
protect the rights of Muslim women who have been divorced by, or have
obtained divorce from, their husbands and to provide for matters connected
therewith or incidental thereto. A “divorced woman” is defined under Section
2(a) of the Act to mean a divorced woman who was married according to
Muslim law, and has been divorced by, or has obtained divorce from her
husband in accordance with Muslim law; “iddat period” is defined under
Section 2(b) of the Act to mean, in the case of a divorced woman,—

(1) three menstrual courses after the date of divorce, if she is subject
to menstruation;

(i) three lunar months after her divorce, if she is not subject to
menstruation; and

(iii) if she is enceinte at the time of her divorce, the period between
the divorce and the delivery of her child or the termination of her
pregnancy whichever is earlier;

22. Sections 3 and 4 of the Act are the principal sections, which are
under attack before us. Section 3 opens up with a non obstante clause
overriding all other laws and provides that a divorced woman shall be
entitled to—

(a) a reasonable and fair provision and maintenance to be made and
paid to her within the period of iddat by her former husband;

(b) where she maintains the children born to her before or after her
divorce, a reasonable provision and maintenance to be made and paid by
her former husband for a period of two years from the respective dates of
birth of such children;

(¢) an amount equal to the sum of mahr or dower agreed (o be paid to
her at the time of her marriage or at any time thereafter according (o
Muslim law; and

(d) all the properties given to her before or at the time of marriage or
after the marriage by her relatives, friends, husband and any relatives of
the husband or his friends.

23. Where such reasonable and fair provision and maintenance or the
amount of mahr or dower due has not been made and paid or the properties
referred to in clause (d) of sub-section (1) have not been delivered to a
divorced woman on her divorce, she or anyone duly authorised by her may,
on her behalf, make an application to a Magistrate for an order for payment
of such provision and maintenance, mahr or dower or the delivery of
properties, as the case may be. Rest of the provisions of Section 3 of the Act
may not be of much relevance, which are procedural in nature.
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24. Section 4 of the Act provides that, with an overriding clause as to
what is stated earlier in the Act or in any other law for the time being in
force, where the Magistrate is satisfied that a divorced woman has not
remarried and is not able to maintain herself after the iddat period, he may
make an order directing such of her relatives as would be entitled to inherit
her property on her death according to Muslim law to pay such reasonable
and fair maintenance to her as he may determine fit and proper, having
regard to the needs of the divorced woman, the standard of life enjoyed by
her during her marriage and the means of such relatives and such
maintenance shall be payable by such relatives in the proportions in which
they would inherit her property and at such periods as he may specify in his
order. If any of the relatives do not have the necessary means to pay the
same, the Magistrate may order that the share of sSuch relatives in the
maintenance ordered by him be paid by such of the other relatives as may
appear to the Magistrate to have the means of paying the same in such
proportions as the Magistrate may think fit to order. Where a divorced
woman is unable to maintain herself and she has no relatives as mentioned in
sub-section (1) or such relatives or anyone of them has not enough means (o
pay the maintenance ordered by the Magistrate or the other relatives have not
the means to pay the shares of those relatives whose shares have been
ordered by the Magistrate to be paid by such other relatives under the second
proviso to sub-section (1), the Magistrate may, by order direct the State Wakf
Board, functioning in the area in which the divorced woman resides, (o pay
such maintenance as determined by him as the case may be. It is, however,
significant to note that Section 4 of the Act refers only to payment of
“maintenance” and does not touch upon the “provision” to be made by the
husband referred to in Section 3(1)(a) of the Act.

25. Section 5 of the Act provides for option to be governed by the
provisions of Sections 125 to 128 CrPC. It lays down that if, on the date of
the first hearing of the application under Section 3(2), a divorced woman and
her former husband declare, by affidavit or any other declaration in writing in
such form as may be prescribed, either jointly or separately, that they would
prefer to be governed by the provisions of Sections 125 to 128 CrPC, and file
such affidavit or declaration in the court hearing the application, the
Magistrate shall dispose of such application accordingly.

26. A reading of the Act will indicate that it codifies and regulates the
obligations due to a Muslim woman divorcee by putting them outside the
scope of Section 125 CrPC as the “divorced woman™ has been defined as
“Muslim woman who was married according to Muslim law and has been
divorced by or has obtained divorce from her husband in accordance with the
Muslim law™. But the Act does not apply to a Muslim woman whose
marriage is solemnised either under the Indian Special Marriage Act, 1954 or
a Muslim woman whose marriage was dissolved either under the Indian
Divorce Act, 1869 or the Indian Special Marriage Act, 1954. The Act does
not apply to the deserted and separated Muslim wives. The maintenance
under the Act is to be paid by the husband for the duration of the iddat period
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and this obligation does not extend beyond the period of iddat. Once the
relationship with the husband has come to an end with the expiry of the iddat
period, the responsibility devolves upon the relatives of the divorcee. The
Act follows Muslim personal law in determining which relatives are
responsible under which circumstances. If there are no relatives, or no
relatives are able to support the divorcee, then the court can order the State
Wakf Boards to pay the maintenance.

27, Section 3(1) of the Act provides that a divorced woman shall be
entitled to have from her husband, a reasonable and fair maintenance which
is to be made and paid to her within the iddat period. Under Section 3(2) the
Muslim divorcee can file an application before a Magistrate if the former
husband has not paid to her a reasonable and fair provision and maintenance
or mahr due to her or has not delivered the properties given to her before or
at the time of marriage by her relatives, or friends, or the husband or any of
his relatives or friends. Section 3(3) provides for procedure wherein the
Magistrate can pass an order directing the former husband to pay such
reasonable and fair provision and maintenance (o the divorced woman as he
may think fit and proper having regard to the needs of the divorced woman,
standard of life enjoyed by her during her marriage and means of her former
husband. The judicial enforceability of the Muslim divorced woman’s right
to provision and maintenance under Section 3(1)(a) of the Act has been
subjected to the condition of the husband having sufficient means which,
strictly speaking, is contrary to the principles of Muslim law as the liability
to pay maintenance during the iddat period is unconditional and cannot be
circumscribed by the financial means of the husband. The purpose of the Act
appears to be to allow the Muslim husband to retain his freedom of avoiding
payment of maintenance to his erstwhile wife after divorce and the period of
iddat.

28. A careful reading of the provisions of the Act would indicate that a
divorced woman is entitled to a reasonable and fair provision for
maintenance. It was stated that Parliament seems to intend that the divorced
woman gets sufficient means of livelihood after the divorce and, therefore,
the word “provision” indicates that something is provided in advance for
meeting some needs. In other words, at the time of divorce the Muslim
husband is required to contemplate the future needs and make preparatory
arrangements in advance for meeting those needs. Reasonable and fair
provision may include provision for her residence, her food, her clothes, and
other articles. The expression “within” should be read as “during” or “for”
and this cannot be done because words cannot be construed contrary to their
meaning as the word “within” would mean “on or before”, “not beyond™ and,
therefore, it was held that the Act would mean that on or before the
expiration of the iddat period, the husband is bound to make and pay
maintenance to the wife and if he fails to do so then the wife is entitled to
recover it by filing an application before the Magistrate as provided in
Section 3(3) but nowhere has Parliament provided that reasonable and fair
provision and maintenance is limited only for the iddat period and not
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beyond it. It would extend to the whole life of the divorced wife unless she
gets married for a second time.

29, The important section in the Act is Section 3 which provides that a
divorced woman is entiled to obtain from her former husband
“maintenance”, “provision” and “mahr”, and to recover from his possession
her wedding presents and dowry and authorizes the Magistrate to order
payment or restoration of these sums or properties. The crux of the matter is
that the divorced woman shall be entitled to a reasonable and fair provision
and maintenance t0 be made and paid to her within the iddat period by her
former husband. The wordings of Section 3 of the Act appear to indicate that
the husband has two separate and distinct obligations: (/) to make a
“reasonable and fair provision” for his divorced wife; and (2) to provide
“maintenance” for her. The emphasis of this section is not on the nature or
duration of any such “provision” or “maintenance”, but on the time by which
an arrangement for payment of provision and maintenance should be
concluded, namely, “within the iddat period”. If the provisions are so read,
the Act would exclude from liability for post-iddat period maintenance to a
man who has already discharged his obligations of both “reasonable and fair
provision” and “maintenance” by paying these amounts in a lump sum to his
wife, in addition to having paid his wife’s mahr and restored her dowry as
per Sections 3(1)(¢) and 3(1)(d) of the Act. Precisely, the point that arose for
consideration in Shah Bano case! was that the husband had not made a
“reasonable and fair provision” for his divorced wife even if he had paid the
amount agreed as mahr half a century earlier and provided iddat maintenance
and he was, therefore, ordered to pay a specified sum monthly to her under
Section 125 CrPC. This position was available to Parliament on the date it
enacted the law but even so, the provisions enacted under the Act are “a
reasonable and fair provision and maintenance to be made and paid” as
provided under Section 3(1)(a) of the Act and these expressions cover
different things, firstly, by the use of two different verbs — *“to be made and
paid to her within the iddat period” it is clear that a fair and reasonable
provision is to be made while maintenance is to be paid; secondly, Section 4
of the Act, which empowers the Magistrate (o issue an order for payment of
maintenance to the divorced woman against various of her relatives, contains
no reference to “provision”. Obviously, the right to have “a fair and
reasonable provision™ in her favour is a right enforceable only against the
woman’s former husband, and in addition to what he is obliged to pay as
“maintenance”; thirdly, the words of The Holy Quran, as translated by Yusuf
Ali of “mata” as “maintenance” though may be incorrect and that other
translations employed the word “provision”, this Court in Shah Bano case!
dismissed this aspect by holding that it is a distinction without a difference.
Indeed, whether “mata” was rendered “maintenance” or “provision”, there
could be no pretence that the husband in Shah Bano case! had provided
anything at all by way of “mata” to his divorced wife. The contention put
forth on behalf of the other side is that a divorced Muslim woman who is
entitled to “mata” is only a single or onetime transaction which does not
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mean payment of maintenance continuously at all. This contention, apart
from supporting the view that the word “provision™ in Section 3(1)(a) of the
Act incorporates “mata” as a right of the divorced Muslim woman distinct
from and in addition to mahr and maintenance for the iddat period, also
enables “a reasonable and fair provision” and “a reasonable and fair
provision” as provided under Section 3(3) of the Act would be with reference
to the needs of the divorced woman, the means of the husband, and the
standard of life the woman enjoyed during the marriage and there is no
reason why such provision could not take the form of the regular payment of
alimony to the divorced woman, though it may look ironical that the
enactment intended to reverse the decision in Shah Bano case', actually
codifies the very rationale contained therein.

30. A comparison of these provisions with Section 125 CrPC will make
it clear that requirements provided in Section 125 and the purpose, object and
scope thereof being to prevent vagrancy by compelling those who can do so
to support those who are unable to support themselves and who have a
normal and legitimate claim to support are satisfied. If that is so, the
argument of the petitioners that a different scheme being provided under the
Act which is equally or more beneficial on the interpretation placed by us
from the one provided under the Code of Criminal Procedure deprive them of
their right, loses its significance. The object and scope of Section 125 CrPC
is to prevent vagrancy by compelling those who are under an obligation (o
support those who are unable to support themselves and that object being
fulfilled, we find it difficult to accept the contention urged on behalf of the
petitioners.

31. Even under the Act, the parties agreed that the provisions of Section
125 CrPC would siill be attracted and even otherwise, the Magistrate has
been conferred with the power (0 make appropriate provision for
maintenance and, therefore, what could be earlier granted by a Magistrate
under Section 125 CrPC would now be granted under the very Act itself.
This being the position, the Act cannot be held to be unconstitutional.

32. As on the date the Act came into force the law applicable to Muslim
divorced women is as declared by this Court in Shah Bano casel. In this case
to find out the personal law of Muslims with regard to divorced women’s
rights, the starting point should be Shah Bano case! and not the original texts
or any other material — all the more so when varying versions as to the
authenticity of the source are shown to exist. Hence, we have refrained from
referring to them in detail. That declaration was made after considering The
Holy Quran, and other commentaries or other texts. When a Constitution
Bench of this Court analysed Suras 241-42 of Chapter 1l of The Holy Quran
and other relevant textual material, we do not think, it is open for us to
re-examine that position and delve into a research to reach another
conclusion. We respectfully abide by what has been stated therein. All that
needs to be considered is whether in the Act specific deviation has been
made from the personal laws as declared by this Court in Skakh Bano case!
without mutilating its underlying ratio. We have carefully analysed the same
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and come (o the conclusion that the Act actually and in reality codifies what
was stated in Shah Bano case'. The learned Solicitor-General contended that
what has been stated in the objects and reasons in the Bill leading to the Act
is a fact and that we should presume to be correct. We have analysed the
facts and the law in Shah Bano case' and proceeded to find out the impact of
the same on the Act. If the language of the Act is as we have stated, the mere
fact that the legislature took note of certain facts in enacting the law will not
be of much materiality.

33. In Shah Bano case! this Court has clearly explained as to the
rationale behind Section 125 CrPC to make provision for maintenance to be
paid to a divorced Muslim wife and this is clearly to avoid vagrancy or
destitution on the part of a Muslim woman. The contention put forth on
behalf of the Muslim organisations who are interveners before us is that
under the Act, vagrancy or destitution is sought to be avoided but not by
punishing the erring husband, if at all, but by providing for maintenance
through others. If for any reason the interpretation placed by us on the
language of Sections 3(1)(a) and 4 of the Act is not acceptable, we will have
to examine the effect of the provisions as they stand, that is, a Muslim
woman will not be entitled to maintenance from her husband after the period
of iddat once the talaq is pronounced and, if at all, thereafter maintenance
could only be recovered from the various persons mentioned in Section 4 or
from the Wakf Board. This Court in Qlga Tellis v. Bombay Municipal
Corpn.® and Maneka Gandhi v. Union of India® held that the concept of
“right to life and personal liberty” guaranteed under Article 21 of the
Constitution would include the “right to live with dignity”. Before the Act, a
Muslim woman who was divorced by her husband was granted a right to
maintenance from her husband under the provisions of Section 125 CrPC
until she may remarry and such a right, if deprived, would not be reasonable,
just and fair. Thus the provisions of the Act depriving the divorced Muslim
women of such a right to maintenance from her husband and providing for
her maintenance to be paid by the former husband only for the period of
iddat and thereafter to make her run from pillar to post in search of her
relatives one after the other and ultimately to knock at the doors of the Wakf
Board does not appear to be reasonable and fair substitute of the provisions
of Section 125 CrPC. Such deprivation of the divorced Muslim women of
their right to maintenance from their former husbands under the beneficial
provisions of the Code of Criminal Procedure which are otherwise available
to all other women in India cannot be stated to have been effected by a
reasonable, right, just and fair law and, if these provisions are less beneficial
than the provisions of Chapter IX of the Code of Criminal Procedure, a
divorced Muslim woman has obviously been unreasonably discriminated and
got out of the protection of the provisions of the general law as indicated
under the Code which are available to Hindu, Buddhist, Jain, Parsi or

5 (1985) 3 SCC 545
6 (1978) 1 SCC 248
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Christian women or women belonging to any other community. The
provisions prima facie, therefore, appear to be violative of Article 14 of the
Constitution mandating equality and equal protection of law to all persons
otherwise similarly circumstanced and also violative of Article 15 of the
Constitution which prohibits any discrimination on the ground of religion as
the Act would obviously apply to Muslim divorced women only and solely
on the ground of their belonging to the Muslim religion. It is well settled that
on a rule of construction, a given statute will become “ultra vires” or
“unconstitutional” and, therefore, void, whereas on another construction
which is permissible, the statute remains effective and operative the court
will prefer the latter on the ground that the legislature does not intend to
enact unconstitutional laws. We think, the latter interpretation should be
accepted and, therefore, the interpretation placed by us results in upholding
the validity of the Act. It is well settled that when by appropriate reading of
an enactment the validity of the Act can be upheld, such interpretation is
accepted by courts and not the other way round.

34. The learned counsel appearing for the Muslim organisations
contended after referring to various passages from the textbooks which we
have adverted to earlier (o state that the law is very clear that a divorced
Muslim woman is entitled t0 maintenance only up to the stage of iddat and
not thereafter. What is to be provided by way of mata is only a benevolent
provision (o be made in case of a divorced Muslim woman who is unable (0
maintain herself and that too by way of charity or kindness on the part of her
former husband and not as a result of her right flowing to the divorced wife.
The effect of various interpretations placed on Suras 241 and 242 of Chapter
11 of The Holy Quran has been referred to in Shah Bano casel. Shah Bano
case! clearly enunciated what the present law would be. It made a distinction
between the provisions to be made and the maintenance to be paid. It was
noticed that the maintenance is payable only up to the stage of iddat and this
provision is applicable in case of normal circumstances, while in case of a
divorced Muslim woman who is unable to maintain herself, she is entitled to
get mata. That is the basis on which the Bench of five Judges of this Court
interpreted the various texts and held so. If that is the legal position, we do
not think, we can state that any other position is possible nor are we to start
on a clean slate after having forgotten the historical background of the
enactment. The enactment though purports to overcome the view expressed
in Shah Bano case! in relation to a divorced Muslim woman getting
something by way of maintenance in the nature of mata is indeed statutorily
recognised by making provision under the Act for the purpose of the
“maintenance” but also for “provision”. When these two expressions have
been used by the enactment, which obviously means that the legislature did
not intend to obliterate the meaning attributed to these two expressions by
this Court in Shah Bano casel. Therefore, we are of the view that the
contentions advanced on behalf of the parties to the contrary cannot be
sustained.
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35. In Arab Ahemadhia Abdulla v. Arab Bail Mohmuna Saiyadbhai’, Ali
v. Sufaira®, K. Kunhammed Haji v. K. Amina®, K. Zunaideen v. Ameena
Begum!®, Karim Abdul Rehman Shaikh v. Shehnaz Karim Shaikhll and
Jaitunbi Mubarak Shaikh v. Mubarak Fakruddin Shaikh'? while interpreting
the provision of Sections 3(1)(a) and 4 of the Act, it is held that a divorced
Muslim woman is entitled to a fair and reasonable provision for her future
being made by her former husband which must include maintenance for the
future extending beyond the iddat period. It was held that the liability of the
former husband to make a reasonable and fair provision under Section
3()(a) of the Act is not restricted only for the period of iddat but that a
divorced Muslim woman is entitled to a reasonable and fair provision for her
future being made by her former husband and also to maintenance being paid
to her for the iddat period. A lot of emphasis was laid on the words “made”
and “paid” and were construed to mean not only to make provision for the
iddat period but also to make a reasonable and fair provision for her future. A
Full Bench of the Punjab and Haryana High Court in Kaka v. Hassan Bano'3
has taken the view that under Section 3(1)(a) of the Act a divorced Muslim
woman can claim maintenance which is not restricted to the iddat period. To
the contrary, it has been held that it is not open to the wife to claim fair and
reasonable provision for the future in addition to what she had already
received at the time of her divorce; that the liability of the husband is limited
for the period of iddat and thereafter if she is unable to maintain herself, she
has to approach her relatives or the Wakf Board, by majority decisions in
Usman Khan Bahamani v. Fathimunnisa Begum!?, Abdul Rashid v. Sultana
Begum!®, Abdul Haq v. Yasmin Talat'® and Mohd. Marahim v. Raiza
Begum!”, Thus preponderance of judicial opinion is in favour of what we
have concluded in the interpretation of Section 3 of the Act. The decisions of
the High Courts referred to herein that are contrary to our decision stand
overruled.

36. While upholding the validity of the Act, we may sum up our
conclusions;

(7) A Muslim husband is liable to make reasonable and fair provision
for the future of the divorced wife which obviously includes her
maintenance as well. Such a reasonable and fair provision extending

7 AIR 1988 Guj 141 : (1988) 1 Guj LH 294
8 (1988) 3 Crimes 147 (Ker)
9 1995 Cri LT 3371 (Ker)
10 (1998) 2 DMC 468 (Mad)
11 2000 Cri LT 3560 (Bom) (FB)
12 (1999) 3 Mah L.J 694
13 (1998) 2 DMC 85 (P&H) (FB)
14 1990 Cri LJ 1364 : AIR 1990 AP 225 (FB)
15 1992 Cri LJ 76 (Cal)
16 1998 Cri LJ 3433 (MP)
17 (1993) 1 DMC 60
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beyond the iddat period must be made by the husband within the iddat
period in terms of Section 3(1)(a) of the Act.

(2) Liability of a Muslim husband to his divorced wife arising under
Section 3(1)(a) of the Act to pay maintenance is not confined to the iddat
period.

(3) A divorced Muslim woman who has not remarried and who is not
able to maintain herself after the iddat period can proceed as provided
under Section 4 of the Act against her relatives who are liable (o
maintain her in proportion to the properties which they inherit on her
death according to Muslim law from such divorced woman including her
children and parents. If any of the relatives being unable to pay
maintenance, the Magistrate may direct the State Wakt Board established
under the Act to pay such maintenance.

(4) The provisions of the Act do not offend Articles 14, 15 and 21 of
the Constitution of India.

37. In the result, Writ Petitions Nos. 868, 996, 1001, 1055, 1062, 1236,

1259 and 1281 of 1986 challenging the validity of the provisions of the Act
are dismissed.

38. All other matters where there are other questions raised, the same

shall stand relegated for consideration by appropriate Benches of this Court.

END OF THE VOLUME
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4. Having regard to the entire facts and circumstances of the case, we
consider it appropriate to dispose of the special leave petition with the
direction to the petitioner to move an application before the High Court for
expunging the remarks by which he feels aggrieved. If such an application is
filed, the High Court will decide the same in accordance with law, without
being influenced in any manner by any observation made in the present order.

(2005) 3 Supreme Court Cases 636
(BEFORE ARUIT PASAYAT AND S.H. KAPADIA, JJ.)

SAVITABEN SOMABHAI BHATTYA . Appellant;
Versus
STATE OF GUJARAT AND OTHERS .. Respondents.

Criminal Appeal No. 399 of 20057, decided on March 10, 2005

A. Criminal Procedure Code, 1973 — S. 125 — Order for maintenance
of wives, children and parents — “Wife’” — Meaning of — Held, expression
“wife”” as per S. 125 refers to only legally married wife (Paras 8 and 18)

B. Criminal Procedure Code, 1973 — S. 125 — Maintenance — Claim
of, by second wife — Second marriage invalid — Effect — Held, marriage of
a woman in accordance with Hindu rites with a man having a living spouse
is a complete nullity in the eye of the law — Such woman is therefore not
entitled to the benefit of S. 125 CrPC or the Hindu Marriage Act, 1955 —
Scope of S. 125 cannot be enlarged by introducing any artificial definition to
include a woman not lawfully married in the expression “wife’” — Evidence
showing that the respondent husband was having a living spouse at the time
of alleged marriage with the appellant claimant — Thus, marriage with
appellant was void — Appellant not entitled to maintenance — Plea that
appellant was not informed about the respondent’s earlier marriage when
she married him, was of no avail — Principle of estoppel cannot be pressed
into service to defeat the provision of S. 125 — Doctrines — Doctrine of
estoppel — Hindu Marriage Act, 1955 — Ss. 11, 24 & 25 — Hindu
Adoptions and Maintenance Act, 1956 — S. 18 — Woman not legally
married not entitled to maintenance (Paras 8, 15, 18, 20, 17 and 21)

Yamunabai Anantrao Adhav v. Anantrao Shivram Adhav, (1988) 1 SCC 530 : 1988 SCC

(Cri) 182 : AIR 1988 SC 644; Vimala (K.) v. Veeraswamy (K.), (1991) 2 SCC 375 : 1991

SCC (Cri) 442, relied on

C. Criminal Procedure Code, 1973 — S. 125 — Maintenance — Claim
of, by wife — Adjudication upon — Relevance of personal law by which
parties concerned are governed — Extent of — Held, provisions of S. 125
are applicable and enforceable whatever may be the personal law of the
parties — But, S. 125 requires the claimant taking benefit under sub-section
(1)(a) thereof to establish that she is the wife of the person concerned and
the said issue can be decided only by reference to the law applicable to the
parties — Hence, personal law is relevant for deciding the validity of the
marriage and therefore cannot be altogether excluded from consideration —
Thus, issue whether the section is attracted or not cannot be answered

+ Arising out of SLP (Crl.) No. 4688 of 2004. From the Judgment and Order dated 25-2-2002 of
the Gujarat High Court in Crl. A. No. 568 of 2001
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except by reference to the appropriate law governing the parties — Once the
right under S. 125 is established by proof of necessary conditions mentioned
therein, it cannot be defeated by further reference to the personal law
(Paras 9 and 15)
Nanak Chand v. Chandra Kishore Aggarwal, (1969) 3 SCC 802 : 1970 SCC (Cri) 127 : AIR
1970 SC 446; Yamunabai Anantrao Adhav v. Anantrao Shivram Adhav, (1988) 1 SCC
530 : 1988 SCC (Cri) 182 ; AIR 1988 SC 644, relied on
D. Criminal Procedure Code, 1973 — S. 125 — Maintenance — Claim
of, by wife — Validity of marriage — Determination of — Standard of proof
required for — Law in respect of — Dwarika Prasad Satpathy v. Bidyut
Prava Dixit, (1999) 7 SCC 675, reiterated — Evidence Act, 1872, Ss. 103,
102,50 & 3 (Para 13)
Dwarika Prasad Satpathy v. Bidyut Prava Dixit, (1999) 7 SCC 675 : 1999 SCC (Cri) 1345 :
AIR 1999 SC 3348, followed
E. Hindu Marriage Act, 1955 — Ss. 5(31) and 11 — Marriage in
contravention of S. 5(i) — Subsistence of an earlier marriage at the time of
solemnising the second marriage — Proof of — Held, when a plea of
subsisting marriage is raised by the respondent husband it has to be
satisfactorily proved by tendering evidence — On facts, earlier marriage of
respondent husband was established — Hence, his second marriage with
appellant who was claiming maintenance under S. 125 CrPC was void —
Evidence Act, 1872, S. 3 — Criminal Procedure Code, 1973, S, 125
(Paras 19, 20 and 15)
Vimala (K.) v. Veeraswamy (K. ), (1991) 2 SCC 375 : 1991 SCC (Cri) 442, relied on
F. Criminal Procedure Code, 1973 — S. 125 (as amended by Act 50 of
2001) — Maintenance to child — Quantum of — Adequacy of — Question
as to — High Court enhancing quantum from Rs 350 to Rs 500 — No
dispute raised regarding enhancement and in fact there was a concession to
the prayer for enhancement before the High Court — By amendment of
S.125 in 2001 the maximum limit regarding grant of maintenance
prescribed at Rs 500, omitted — Considering the peculiar facts of the case,
amount of maintenance enhanced to Rs 850 with effect from the date of
judgment of the Supreme Court — Criminal Procedure Code (Amendment)
Act, 2001, S.2 (Paras 22 and 23)
G. Criminal Procedure Code, 1973 — S. 125 — Maintenance to child —
Claim of — Full and final settlement of claim — Maintenance claimed for
her child by a woman (appellant) whose marriage with alleged husband
(Respondent 2) was void — Respondent 2 agreeing to pay a lump sum
amount to settle the dispute — Supreme Court directing him to pay a sum
of Rs 2 lakhs to appellant within 4 months by way of bank draft in the name
of child — Further direction that the said amount be kept in a fixed deposit
with monthly interest payment facility till the child attains majority — Till
the said deposit is made, the quantum of maintenance fixed by the Supreme

Court i.e. Rs 850 directed to be paid (Para 24)

H. Criminal Procedure Code, 1973 — S, 125 — Maintenance — Claim
as to enhancement of — Amendment in claim petition in respect of —
Necessity — Submission made by respondent that there was no amendment
made to the claim petition seeking enhancement — Rejection of, by
Supreme Court holding that the said plea was too technical — Practice and
Procedure — Technical plea (Para 23)
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I. Criminal Procedure Code, 1973 — S. 125 — Provision under —
Object of — Approach while construction of said provision —
Interpretation of Statutes — Particular statutes or provisions — Social
welfare legislation — Provision under S. 125 CrPC, 1973 — Constitution of
India, Arts. 15(3) & 39
Held :

Section 125 CrPC is enacted for social justice and specially to protect
women and children as also old and infirm poor parents and falls within the
constitutional sweep of Article 15(3) reinforced by Article 39 of the Constitution.
The provision gives effect to the natural and fundamental duty of a man to
maintain his wife, children and parents so long as they are unable t0 maintain
themselves. (Para 9)

The sections of statutes calling for construction by courts are not petrified
print but vibrant words with social functions to fulfil. The brooding presence of
the constitutional empathy for the weaker sections like women and children must
inform interpretation if it has to have social relevance. So viewed, it is possible to
be selective in picking out that interpretation out of two alternatives which
advances the cause — the cause of the derelicts. (Para 14)

Captain Ramesh Chander Kaushal v. Veena Kaushal, (1978) 4 SCC 70 ; 1978 SCC (Cri)

508 : AIR 1978 SC 1807, relied on

J. Criminal Procedure Code, 1973 — S. 125 — Comparison between
S. 125 CrPC and S. 18, Hindu Adoptions and Maintenance Act — Held,
there is no inconsistency between S. 125 and the provisions in the 1956 Act

— The scope of the two laws is different — Hindu Adoptions and
Maintenance Act, 1956, S. 18 (Para 10)
K. Criminal Procedure Code, 1973 — S. 125 — Order for maintenance

of wives, children and parents — Word ‘“children” — Connotation of —
Held, includes an illegitimate child (Para 18)
W-P-M/TZ/31513/CR

Advocates who appeared in this case :
S.C. Patel, Advocate (SCLSC), for the Appellant;
H.A. Raichura, Ms H.A. Raichura, Himinder Lal, Ms Hemantika Wahi and Mayur
Shah, Advocates, for the Respondents.

Chronological list of cases cited on page(s)

1. (1999) 7 SCC 675 : 1999 SCC (Cri) 1345 : AIR 1999 SC 3348, Dwarika

Prasad Satpathy v. Bidyut Prava Dixit 64le-f
2. (1991) 2 SCC 375 : 1991 SCC (Cri) 442, Vimala (K.) v. Veeraswamy (K.) 643b-c
3. (1988) 1 SCC 530: 1988 SCC (Cri) 182 : AIR 1988 SC 644, Yamunabai

Anantraoc Adhav v. Anantrao Shivram Adhay 640g-h, 642¢, 642h
4. (1978)4 SCC 70: 1978 SCC (Cri) 508 : AIR 1978 SC 1807, Caprain

Ramesh Chander Kaushal v. Veena Kaushal 642¢
5. (1969) 3 SCC 802 : 1970 SCC (Cri) 127 : AIR 1970 SC 446, Nanak Chand

v. Chandra Kishore Aggarwal 640g

The Judgment of the Court was delivered by

ARILJIT PASAYAT, J.— Leave granted.

2. A brief reference to the factual position would suffice because
essentially the dispute has to be adjudicated with reference to scope and
ambit of Section 125 of the Code of Criminal Procedure, 1973 (in short “the
Code™).
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3. The case at hand according to the appellant is a classic example of the
inadequacies of law in protecting a woman who unwittingly entered into
relationship with a married man.

4. Factual position as projected by the appellant is as follows:

The appellant claims that she was married to Respondent 2 sometime in
1994 according to the customary rites and rituals of their caste. Though
initially, Respondent 2 treated her nicely, thereafter he started ill-treating her
and she was subjected to mental and physical torture. On enquiry about the
reason for such a sudden change in his behaviour, the appellant came to know
that Respondent 2 had developed illicit relationship with a lady named
Veenaben. During the period the appellant stayed with the respondent, she
became pregnant and subsequently, a child was born. As Respondent 2
neglected the appellant and the child born, an application in terms of Section
125 of the Code was filed claiming maintenance. The application was filed
before the learned Judicial Magistrate, First Class (hereinafter referred to as
“the IMFC™), Himmatnagar. Respondent 2 opposed the application by filing
written statements taking the stand that the appellant was not his legally
married wife and the child (Respondent 3) was not his son. He also denied
having developed illicit relationship with Veenaben. He claimed that actually
she was married to him more than 22 years back and two children were born.
Their son Hament had died in a road accident in July 1990. In the claim
petition, name of Veenaben was mentioned as the legal heir and in the voters’
list, ration card and provident fund records, Veenaben was shown as the wife
of Respondent 2. On 23-6-1998 learned JIMEC allowed the claim petition and
granted maintenance. A criminal revision was filed by Respondent 2 before
learned Additional Sessions Judge, Sabarkatha, District Himmatnagar, who
by his order dated 26-11-1998 set aside the judgment dated 23-6-1998 as
passed by the learned JIMFC and remanded the matter to the trial court for
adjudication afresh after affording an opportunity to Respondent 2 to cross-
examine the witnesses of the appellant. By order dated 31-7-1999, learned
JMFEC after considering the matter afresh awarded maintenance to both the
appellant and the child.

S. Criminal Revision Application No. 65 of 1995 was filed by
Respondent 2 against the order dated 31-7-1999. By order dated 12-7-2001,
learned Additional District Judge, Sabarkatha dismissed the application.
Respondent 2 filed Special Criminal Application No. 568 of 2001 before the
Gujarat High Court which by the impugned order held that the appellant was
not the legally wedded wife of Respondent 2. Reliance was placed on
documents filed by Respondent 2 to conclude that before the alleged date of
marriage between the appellant and Respondent 2, the latter was already
married to Veenaben with reference to the documents produced. However,
maintenance granted to the child (Respondent 3) was maintained and amount
as awarded to him i.e. Rs 350 was enhanced to Rs 500. A direction was also
given (0 pay the enhanced amount from the date of order of the learned
JMFC i.e. 31-7-1999.
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6. In support of the appeal, learned counsel for the appellant submitted
that the High Court has taken a too technical view in the matter. Strict proof
about a valid marriage is not the sine qua non for getting maintenance under
Section 125 of the Code. The documents produced by Respondent 2 to
substantiate the plea of earlier marriage with Veenaben should not have been
given primacy over the clinching evidence adduced by the appellant to show
that she was unaware of the alleged marriage. Since Respondent 2 is guilty of
fraud and misrepresentation, the equity should not weigh in his favour. Law
is intended to protect destitute and harassed women and rigid interpretation
given to the word “wife” goes against the legislative intent. In any event,
nothing has been shown by Respondent 2 to show that there is any customary
bar for a second marriage. Customs outweigh enacted law. That being the
position, the order passed by the learned JMEFC should be restored. It was
residually submitted that when the amount was claimed as maintenance there
was statutory limitation prescribed at Rs 500 which has been done away with
by omitting the words of limitation so far as the amount is concerned by
amendment in 2001 to CrPC. Therefore, taking into account the high cost of
living the quantum of maintenance should be enhanced for the child.

7. In response, learned counsel for Respondent 2 submitted that law is
fairly well settled regarding the definition of the expression “wife” and there
is no scope for giving an extended meaning to include a woman who is not
legally married.

8. There may be substance in the plea of learned counsel for the appellant
that law operates harshly against the woman who unwittingly gets into
relationship with a married man and Section 125 of the Code does not give
protection to such woman. This may be an inadequacy in law, which only the
legislature can undo. But as the position in law stands presently there is no
escape from the conclusion that the expression “wife” as per Section 125 of
the Code refers to only legally married wife.

9. The provision is enacted for social justice and specially to protect
women and children as also old and infirm poor parents and falls within the
constitutional sweep of Article 15(3) reinforced by Article 39 of the
Constitution. The provision gives effect to the natural and fundamental duty
of a man to maintain his wife, children and parents so long as they are unable
to maintain themselves. Its provisions are applicable and enforceable
whatever may be the personal law by which the persons concerned are
governed. (See Nanak Chand v. Chandra Kishore Aggarwall.) But the
personal law of the parties is relevant for deciding the validity of the marriage
and therefore cannot be altogether excluded from consideration. (See
Yamunabai Anantrao Adhav v. Anantrao Shivram Adhav?.)

10. There is no inconsistency between Section 125 of the Code and the
provisions in the Hindu Adoptions and Maintenance Act, 1956 (in short “the
Adoption Act™). The scope of the two laws is different.

1 (1969) 3 SCC 802 : 1970 SCC (Cri) 127 : AIR 1970 SC 446
2 (1988) 1 SCC 530 : 1988 SCC (Cri) 182 : AIR 1988 SC 644
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11. Section 125 of the Code at the point of time when the petition for
maintenance was filed reads as follows:
“125. (1) If any person having sufficient means neglects or refuses to
maintain—
(a) his wife, unable to maintain herself, or
(») his legitimate or illegitimate minor child, whether married or
not, unable to maintain itself, or
(¢) his legitimate or illegitimate child (not being a married daughter)
who has attained majority, where such child is, by reason of any
physical or mental abnormality or injury unable to maintain itself, or
(d) his father or mother, unable to maintain himself or herself,
a Magistrate of the First Class may, upon proof of such neglect or refusal,
order such person to make a monthly allowance for the maintenance of his
wife or such child, father or mother, at such monthly rate not exceeding five
hundred rupees in the whole, as such Magistrate thinks fit, and to pay the
same to such person as the Magistrate may from time to time direct:
Provided that the Magistratc may order the father of a minor female
child referred to in clause (5) to make such allowance, until she attains her
majority, if the Magistrate is satisfied that the husband of such minor female
child, if married, is not possessed of sufficient means.
Explanation.—For the purposes of this Chapter,—
() ‘minor’ means a person who, under the provisions of the Indian
Majority Act, 1875 (9 of 1875), is deemed not to have attained his
majority;
(b) ‘wife’ includes a woman who has been divorced by, or has
obtained a divorce from, her husband and has not remarried.”
12. By the Code of Criminal Procedure (Amendment) Act, 2001 (Central
Act 50 of 2001) the words “not exceeding five hundred rupees in the whole”
have been omitted w.e.f. 24-9-2001.

13. In Dwarika Prasad Satpathy v. Bidyut Prava Dixit® it was held that
the validity of the marriage for the purpose of summary proceedings under
Section 125 of the Code is to be determined on the basis of the evidence
brought on record by the parties. The standard of proof of marriage in such
proceedings is not as strict as is required in a trial of offence under Section
494 of the Indian Penal Code, 1860 (in short “IPC”). If the claimant in
proceedings under Section 125 succeeds in showing that she and the
respondent have lived together as husband and wife, the court has to presume
that they are legally wedded spouses, and in such a situation one who denies
the marital status can rebut the presumption. Once it is admitted that the
marriage procedure was followed then it is not necessary o further probe as
to whether the said procedure was complete as per Hindu rites, in the
proceedings under Section 125 of the Code. It is to be noted that when the
respondent does not dispute the paternity of the child and accepts the fact that
marriage ceremony was performed though not legally perfect, it would hardly
lie in his mouth to contend in proceedings under Section 125 of the Code that

3 (1999) 7 SCC 675 : 1999 SCC (Cri) 1345 : AIR 1999 SC 3348
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there was no valid marriage as essential rites were not performed at the time
of the said marriage. The provision under Section 125 cannot be utilised for
defeating the rights conferred by the legislature on the destitute women,
children or parents who are victims of social environment. The provision is a
measure of social justice and as noted above, specially enacted to protect
women and children and falls within the constitutional sweep of Article 15(3)
reinforced by Article 39 of the Constitution.

14. The sections of statutes calling for construction by courts are not
petrified print but vibrant words with social functions to fulfil. The brooding
presence of the constitutional empathy for the weaker sections like women
and children must inform interpretation if it has to have social relevance. So
viewed, it is possible to be selective in picking out that interpretation out of
two alternatives which advances the cause — the cause of the derelicts. (See
Captain Ramesh Chander Kaushal v. Veena Kaushal*.)

15. In Yamunabai case? it was held that the expression “wife” used in
Section 125 of the Code should be interpreted to mean only a legally wedded
wife. The word “wife” is not defined in the Code except indicating in the
Explanation to Section 125 its inclusive character so as to cover a divorcee. A
woman cannot be a divorcee unless there was a marriage in the eye of the law
preceding that status. The expression must therefore be given the meaning in
which it is understood in law applicable to the parties. The marriage of a
woman in accordance with Hindu rites with a man having a living spouse is a
complete nullity in the eye of the law and she is therefore not entitled to the
benefit of Section 125 of the Code or the Hindu Marriage Act, 1955 (in short
“the Marriage Act”). Marriage with a person having a living spouse is null
and void and not voidable. However, the attempt to exclude altogether the
personal law applicable to the parties from consideration is improper. Section
125 of the Code has been enacted in the interest of a wife and one who
intends to take benefit under sub-section (1)(a) has to establish the necessary
condition, namely, that she is the wife of the person concerned. The issue can
be decided only by a reference to the law applicable to the parties. It is only
where an applicant establishes such status or relationship with reference (o
the personal law that an application for maintenance can be maintained. Once
the right under the provision in Section 125 of the Code is established by
proof of necessary conditions mentioned therein, it cannot be defeated by
further reference to the personal law. The issue whether the section is
attracted or not cannot be answered except by reference to the appropriate
law governing the parties.

16. But it does not further the case of the appellant in the instant case.
Even if it is accepted as stated by learned counsel for the appellant that the
husband was treating her as his wife it is really inconsequential. It is the
intention of the legislature which is relevant and not the attitude of the party.

17. In Yamunabai case? plea similar to the one advanced in the present
case that the appellant was not informed about the respondent’s earlier

3

4 (1978) 4 SCC 70 : 1978 SCC (Cri) 508 : AIR 1978 SC 1807
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