CHHATTISGARH STATE JUDICIAL ACADEMY, BILASPUR
MEMO

No33 3/CSIA/Online Workshop/2022 Bilaspur, dated>0.10.2022
To,

The District & Sessions Judge,

Balod/Baloda-Bazar/Balrampur at Ramanujganj/Bemetara/Bilaspur/
Dantewada/Dhamtari/Durg/ Janjgir Champa/Jagdalpur/ Jashpur/ Kanker/
Kawardha/Korba/Korea at Baikunthpur/ Kondagaon/Mahasamund/Mungeli/
Raigarh/Raipur/Rajnandgaon/ Surajpur/ Surguja at Ambikapur.

Sub.: Regarding Online Workshop of Judges of Lower Judicial Services on “Key
Issues relating to cases of dishonour of cheques under the Negotiable
Instruments Act Electronic Evidence” scheduled to be held on 13/11/2022
(Sunday).

XXXX XXXX
As per Academic Calendar for the year 2022-23, One day Workshop of Lower

Judicial Services on “Key Issues relating to cases of dishonour of cheques under the

Negotiable Instruments Act Electronic Evidence” is scheduled to be held on 13/11/2022

(Sunday).

CSJA is organizing Workshop of Judges of Lower Judicial Services on Key

Issues relating to cases of dishonour of cheques under the Negotiable Instruments Act

Electronic Evidence” scheduled to be held on 13/11/2022 (Sunday) at 11.00 a.m. through

Online mode.

It is further to inform you that Digital Platform/link to join the online
workshop will be shared with all the participants by CSJA.
You are, therefore, requested to circulate it amongst all the concerned Judicial

Officers posted in your District as per the table below with a direction that they shall attend

the Online Workshop from the court premises or from their home office on 13/11/2022

(Sunday) by 10.30 a.m. positively in the prescribed uniform.

They shall maintain social distancing in case more than one are attending the
online workshop in a single room and follow the guidelines and norms issued by the Central

Government and the State Government as well as advisories issued by the Hon’ble High

Court during the period Covid-19.




The table is as under:

District

' Ambikapur

N

s

Name of Judicial Officers / Designation

Ku. Pfiya Rajak

IT Civil Judge Class-II, Ambikapur
Ku. Shweta Goswami

I Civil Judge Class—_l_l, Ambikap}_lf -

Baikunthpur

" {IT Civil Judge Class-I, Baikunthpur

LW

|Civil Judge Class-I, Chirmiri

Shri Mohan Singh Korram

I Civil Judge Class-I & Chief Judicial Magistrate, Baikunthpur

Smt. Archana Bhaskar

Shri Virendra Singh

" Civil Judge Class-II, Baikunthpur

Smt. Ekta Agrawal
Civil Judge Class-I, Manendragarh

Shri Mohd. Jahangir .Tigala

" | Civil Judge Class-II, Manendragarh

'Shri Devendra Sahu

'Shri Manoj Kumar Kushwaha

~TAddl. Judge To The Court Of CJ-II, Baikunthpur At Chirmiri,

Chirmiri

Shri Bhagwan Das Panika
Civil Judge Class-II, Janakpur

_ Balod

o

Smt. Shyamwati Maravi

“|I Civil Judge Class-I & Chief Judicial Magistrate, Balod

'Shri Mahesh Babu Sahu

v |Civil Judge Class-I, Gunderdehi

Ku. Astha Yadav
II Civil Judge Class-I, Balod

_{Ku. Shweta Patel

Civil Judge Class-II, Dondilohara

Smt. Soni Tiwari

“|Civil Judge Class-II, Dallirajhara




Baloda-Bazar

|

v

Shri Ajay Kumar Xaxa

I Civil Judge Class-I & Chief Judicial Magistrate, Baloda-Bazar

Ku. Mrinalini .Katulkar
Civil Jud_ge Class-II, Baloda—Bazag

Balramiaur

L

L

A

Shri Pankaj Alok Tirkey
Civil Judge Class-I & Chief Judicial Magistrate, Balrampur-Rganj

> Shri Satish Kumar Khakha

Civil Judge Class-11, Wadrafnagar

Ku. Akansha Beck
Civil Judge Class-1I, Rajpur

'Shri Deepak Kumar Sharma
Civil Judge Class-11, Balrampur

Bemetara
(W

v

Smt. Monika Jaiswal

11 Civil Judge Class-I & Chief Judicial Magistrate, Bemetara

Ku. Kaminee Verma
I Civil Judge Class-II, Bemetara

Smt. Ankita Mudaliar
'Civil Judge Class-1I, Saja

Bilaspﬁr

"]

(g

[

(e

L

'Dr. Sumit Kumar Soni
TAddlL Judge To The Court Of I Civil Judge Class-1, Bilaspur

Shri Vivek Kerketta

11 Civil Judge Class-II, Kota

'Smt. Kalpana Bhagat
'Ii Civil Judge Class-II, Kota

'Ms. Shubhda Goyal
Civil Judge Class-I, Bilha

Shri Parth Tiwari
Addl..Judge To The COUI_'t OfIC.J .—__II, Bilaspl_lr At Bilha, Bilha

Ku. Sweta Baghel
'Civil Judge Class-I1, Takhatpur

_Shri Ashwani Kumar Chaturvedi
Civil Judge Class-I & C.J.M., Pendra Road

Shri Rahul Kumar
Civil Judge Class-II, Pendra Road




v

Shri Narendra Kumar T(;_ndulkar
Civil Judge Class-II, Marwahi

Dantewara

[

w

'Smt. Rashmi Netam

Shri Avinash Kumar Dubey
II Civil Judge Class-1I, Dantewara

|Shri Jagdish Ram
Civil Judge Class-I & Chief Judicial Magistrate, Bijapur

rCivil Judge Class-I & Chief Judicial Magistrate, Dantewara

T

Shri Santosh Kumar Mahobiya
Civil Judge Class-I & Chief Judicial Magistrate, Sukma

Dhamtari

[

Ms. Seema Pratap_Chandra
11 Civil Judge Class-I, Dhamtari

_|/Shri Janak Kumar Hidko
Civil Judge Class-I, Kurud

'Shri Bhavesh Kumar Watti
Civil Judge Class-II, Nagari

Durg

‘\/

(g

L

‘T Addl. Judge To The Court Of I Civil Judge Class-I, Durg
_{Shri Pankaj Dixit

Shri Santosh Thakur
1 Civil Judge Class-I & Chief Judicial Magistrate, Durg

Shri Tajuddin Asif
11 Civil Judge Class-1, Durg

Shri Umesh Kumar Upadhyay
IV Civil Judge Class-I, Durg

Shri Janardan Khare

Civil Judge Class-I, Bhilai-3-

Smt. Sarojani Janardan Kharem
II Addl. Judge To The Court Of I Civil Judge Class-I, Durg

_{Shri Vijendra Sonwani

__(__:ivil Judge Class-I, Patan

Ku. Pratibha Markam
IIT Civil Judge Class-I, Durg

'Shri Dilli Singh Baghel
|V Civil Judge Class-I, Durg




Ku. Amita Jaiswal
“|Civil Judge Class-II, Bhilai-3

Shri Satyanand Prasad
+|1II Civil Judge Class-1I, Durg

'Smt. Amrita Dinesh Mishra
«II Civil Judge Class-II, Durg

Ku. Deepa Suchita Tirkey
VI Civil Judge Class-II, Durg

| Shri Vivek Netam
= IX Civil Judge Class-II, Durg

Shri Puneet Ram Gurupanch

= | Xiv Civil Judge Class-II, Durg

Smt. Shivani Singh
XI Civil Judge Class-II, Durg

'Smt. Sheelu Kesary
“ 'V Civil Judge Class-I1, Durg

'Smt. Savita Singh Thakur
“"| X Civil Judge Class-II, Durg

_ Shri Dwijendra Nath Thakur
IV Civil Judge Class-1I, Durg

L

|Ku. Ankita Madanlal Gupta
| VII Civil Judge Class-II, Durg

Ku. Payal. Topno
“71XVI Civil Judge Class-II, Durg

Ku. Ankita Tigga
- |XV Civil Judge Class-II, Durg

Jagdalpur |Smt. Anita Dhruw
" |II Civil Judge Class-I, Jagdalpur

Ku. Seema Kanwar
I1I Civil Judge Class-I, Jagdalpur

~ | Smt. Minakshee Nag
~ |1V Civil Judge Class-II, Jagdalpur

Janjgir- | Shiv Prakash Tripathi
Champa |11 Civil Judge Class-1, Janjgir-Champa




v

LW

[

‘[Ku. Chetna Thakur
Civil Judge Class-I, Sakti

Ravi Kumar Mahobia

"1 Civil Judge Class-II, Dabhra

Smt. Ganga Patel
Civil Judge Class-I, Champa

Shri Anshul Minz
Civil Judge Class-II, Pamgarh

Ku. Leenam Bansode
Civil Judge Class-1I, Jaijaipur

Ku. Preeti
Civil Judge Class-II, Navagarh

Shri Rajat Kumar Nirala

“ICivil Judge Class-11, Malkharoda

Shri Jeetendra Pradhan

| Civil Judge Class-1, Akaltara

Jashpur
L

L

Shri Damarudhar Chouhan
I Civil Judge Class-I & Chief Judicial Magistrate, Jashpur

Shri Anil Kumar Chauhan
Civil Judge Class-1I, Jashpur

'Shri Sachin Paul Toppo
Civil Judge Class-II, Bagicha

| Shri Umesh Kumar Bhagwatkar
Civil Judge Class-II, Patthalgaon

_+Smt. Shweta Shrivastava

Civil Judge Class I, Kunkuri

Kanker

Shri Anand Borkar

" Civil Judge Class-I, Bhanupratappur

'Shri Krishnakant Bhardwaj

"1 Civil Judge Class-I & Chief Judicial Magistrate, Kanker

| Shri Shankar Kashyap

Civil Judge Class-1I, Kanker

+Shri Ravi Kumar Kashyap

Civil Judge Class-1I, Pakhanjur




| Kabirdhamﬂ Shri .Roopnarayan Pathare
LI Civil Judge Class-I & Addl. Chief Judicial Magistrate, Kawardha

'Ku. Akansha Rathore
| Civil Judge Class-II, Pandariya

Kondagaon |Smt. Mona Chauhan
.11 Civil Judge Class-I & Chief Judicial Magistrate, Kondagaon

._.Shri Bhupesh Kumar Basant
II Civil Judge Class-I, Kondagaon
'Ku. Anjali Singh
“ICivil Judge Class-1I, Keshkal
Korba Shri Brijesh Rai
“111I Civil Judge Class-I, Korba
Shri Rahul Sharma
[ Civil Judge Class-II, Katghora
|Ku. Shweta Mishra
~"|Civil Judge Class-II, Pali

'Smt. Barkha Rani Verma
Civil Judge Class-1I, Kartala

_Mahasamun.d Ku. Chitralekha Sonwani
| “I1 Civil Judge Class-I & Chief Judicial Magistrate, Mahasamund

|Smt. Ravinder Kaur
“1I1I Civil Judge Class-I, Mahasamund

Shri Rahul Shroff
1 Civil Judge Class-II, Mahasamund

|Smt. Aditi Thakur Shroff |
II Civil Judge Class-II, Mahasamund

'Ku. Yogita Jangade
| Addl. Judge To The Court Of I Civil Judge Class-Ii, Mahasamund

'Smt. Namita Minj Bhaskar
Civil Judge Class-I, Saraipali

_|Shri Prateek Tembhurkar
Civil Judge Class-II, Pithoura
Shri Girivar Singh Rajput
| Addl. Judge To The Court Of I CJ-II, Mahasamund At Basna, Basna




Mungeli

[}

'Smt. Shruti Dubey

1L Civil Judge Class-I, Mung_el__i _

‘ Shri Lokesh Kumar
~ III Civil Judge Class-I, Mungeli

Shri Anant Deep Tirkey

“ICivil Judge Class-II, Lormi

Raigarh

'Shri Gulapan Ram Yadav

1L Civil Judge Class-11, Raigarh

'Ku. Satpreet Kour Chhabra

“" |1V Civil Judge Class-II, Raigarh

iShri Bhaskar Mishra

“I1I Civil Judge Class-I, Raigarh

Smt Chandrakala Devi Sahu

| Civil Judge Class-I, Gharghora

_ II Addl. Judge To The Court Of I CJ-II, Raigarh At Sarangarh,

Shri Amit Matre

“"|Civil Judge Class-II, Dharamjaigarh

_ Shri Sheelu Singh
Civil Judge Class-I, Sarangaﬂ} )

Shri Abhinav Dahariya

Sarangarh

-~ | Addl. Judge To The Court Of I CJ-II, Raigarh At Sarangarh,

'Shri Prashant Kumar Dewangan

Sarangarh

Smt. Deepti .Barwa |
I Civil Judge Class-1I, Kharsiya

- _{Ku. Manjusha Toppo

II Civil Judge Class-II, Kharsiya

Raipur

Smt. Sweta Upadhyaya Gaur
L-VII Civil Judge Class-I, Raipur

Smt. Neha Yati Mishra

'Smt. Nidhi Sharma

11 AddI.___Judge To The Court Of I Civil Judge C_l_ass—I, Raipur

B ~" 111 Addl. Judge To The Court Of 1 Civil Judge Class-I, Raipur




Ku. Akanksha Thakur

“|X Civil Judge Class-I1, Raipur

Shri Pallve Raghuvanshi

1TV Addl. Judge To The Court Of I Civil Judge Class-1, Raipur

Shri Mohit Singh

" VI AddLl. Judge To The Court Of I Civil Judge Class-I, Raipur

Shri Arun Norge

VIII Civil Judge Class-II, Raipur

Shri Anup Tigga
I Civil Judge Class-1I, Raipur

Shri Alok Kumar Agrawal

“'1I Civil Judge Class-1I, Raipur

Shri Alok Pandey
Civil Judge Class-II, Tilda

-Smt. Chhaya Singh
I Civil Judge Class-I & Chief Judicial Magistrate, Gariaband

Shri Nilesh Jagdalla

“ Civil Judge Class-II, Gariaband

_|Shri Avinash Toppo

| Civil Judge Class-II, Rajim

Ku. Kiran Panna
Civil Judge Class-1I, Deobhog

[

| -Raj nandgaon

Shri Bhupat Singh Sahu

AT Addl. Judge To The Court Of I Civil Judge Class-I, Rajnandgaon |

| Shri Dular Singh Nirmalkar
Civil Judge Class-I, Ambagarh Chowki

Smt. Yashoda Nag

| Civil Judge Class-I & Addl. Chief Judicial Magistrate, Dongargarh

Shri Harendra Singh Nag

“AddL Judge To The Court Of Civil Judge Class - I, Dongargarh

Shri Vivek Garg

| Civil Judge Class-I & Addl. Chief Judicial Magistrate, Khairagarh

- Ku. Sanjulata Dewangan

Civil Judge Class-Ii, Chhuikhadan




Surajpur Smt Sushma Lakra
I Civil Judge Class-I & Chief Judicial Magistrate, Surajpur

Shri Anand Kumar Singh
11T Civil Judge Class-1, Surajpur

Shri Aslam Khan
v~ |IV Civil Judge Class-I, Surajpur

| Shri Sameer Kujur
Civil Judge Class-I, Pratappur

For ready reference, copy of Reading Material is enclosed herewith.

All the participants nominated by the District & Sessions Judges shall
prepare the paper on the subject and one of them will present in the Workshop.

A further request is made that in case of exigency any of the abovesaid Judicial
Officers is not present in his/her headquarter or place of posting and is present in other
district within the State, he/she shall attend the On-line Workshop from nearest Civil Court
building where he/she is at present with an oral information to the concerned District &

Sessions Judge. The said District & Sessions Judge is requested to accommodate him/her.
& 7 o ‘f/

Encl: Copy of Reading Material. \, /(4 \k .f‘. S ol
(Sush!merSawant)
Director
Endt.N 0833/ CSJA/Online Workshop/2022 Bilaspur, dated?0.10.2022

Copy to:
1. S.O. to Registrar General, High Court of C.G. Bilaspur for information.

2. CPC for directing the In- charge NIC for uploading the memo on official website of
CSJA.

3. All Judicial Officers of Lower Judicial Services as per the table above with a direction
that they shall attend the Online Workshop from the court premises or their home offices
on 13/11/2022 (Sunday) by 10.30 a.m. positively in the prescribed uniform. They shall
maintain social distancing in case more than one are attending Online workshop in a single
room and follow the guidelines and norms issued by the Central Government and the State
Government as well as the advisories issued by Hon’ble High Court durmg the p,,enoi

Covid-19. NI *‘; ,‘—---'_',-_a»"/
(SushmaSawant)

Director



Dishonour of Cheques Under the Negotiable Instrument Act
Electronic Evidence

S.No. | Particulars of the Case Brief Relevant | Page
Law Paragraph| Num
S ber
01. | Smt. Meel Bai Vs |For offence under Section 138 ofi 10-13, 1
Rameshvar Prasad|the N.I. Act i.e. dishonour of the 24,25
Chauhan 2015, SCCicheque, the jail sentence is not
Online Chh 1622, mandatory.
02. | Atharva Agro Chemical Punishment to be awarded under| 20-23 8
Pvt. Ltd. Through Murari|Section 138 of the NI Act cases is
Lal Agarwal Director andmeant to ensure payment of
partner of the firm  Vsjmoney and threat to jail is only to
Gopal Chand Barik andlensure ecovery of cheque
Another 2021, SCC Online amount.
Chh,
03. |Suganthi Suresh Kumar|If the amounts had been paid to| 9-14 15

Vs. Jagdeeshan (2002) 2
SCC 420

the complainant there perhaps
would have been justification for
imposing a flee-bite sentence as
had been chosen by the trial court.
But in a case where the amount
covered by the cheque remained
unpaid it should be the look out of|
the trial Magistrates that the
sentence for the offence under
Section 138 should be of such a
nature as to give proper effect to
the object of the legislation. No
drawer of the cheque can be
allowed to take dishonour of the
cheque issued by him light
heartedly. The very object of
enactment of provisions like
Section 138 of the Act would
stand defeated if the sentence is of]

the nature passed by the trial




Magistrate. It is a different matter
if the accused paid the amount
atleast during the pendency of the
case.

04.

Damodar S. Prabhu Vs
Sayed Babala H. (2010) 5
SCC 663

That Summons be suitably
modified making it clear to

the accused that he could make an
application for compounding of
the offences at the first or second
hearing of the case and that if
such an application is made,
compounding may be allowed by
the court without imposing any
costs on the accused.

o If the accused does not make an
application for compounding as
aforesaid, then if an application
for compounding is made before
the Magistrate at a subsequent
stage, compounding can be
allowed subject to the condition
that the accused will be required
to pay 10% of the cheque amount
to be deposited as a condition for
compounding with the Legal
Services Authority, or such
authority as the Court deems fit.
 Similarly, if the application for
compounding is made before the
Sessions Court or a High Court in
revision or appeal, such
compounding may be allowed on
the condition that the accused
pays 15% of the cheque amount
by way of costs.

» Finally, if the application for
compounding is made before the

Supreme Court, the figure would

10-
12,16,18

22




increase to 20% of the cheque
amount.

* [t was also directed that it should
be mandatory for the complainant
to disclose that no other
complaint has been filed in any|
other court in respect of the same
transaction. Such a disclosure
should be made on a sworn
affidavit which should
accompany the complaint filed
under Section 200 of the CrPC. If
it is found that such multiple
complaints have been filed,
orders for transfer of the
complaint to the first court should
be given. These directions should
be given effect prospectively

05.

Rangappa Vs Sri Mohan
(2010) 11 SCC 441

The presumption available under
Section 139 of the N.I. Act
includes presumption that there
exists a legally enforceable debt
or liability, though, such
presumption IS rebuttable
presumption and it is open to the
accused to raise a defence
wherein the existence of a legally
enforceable debt or liability can
be contested. Thus the initial
presumption provided in
aforesaid provision favours the
complainant and accused can
rebut the said presumption and
discharge the reverse onus by
adducing evidence

26-28,

33

06.

Kaushalya Devi Massand
Vs. Roopkishore Khore
(2011) 4 SCC 593

the gravity of complaint under
N.I. Act cannot be equated with
an offence under the provisions of

11

47




the Indian Penal Code, 1860 or
other criminal offences.

07.

R.Vijayan Vs. Baby and
Another (2012) 1 SCC 260

in all cases of conviction,
uniformly exercise the power to
levy fine upt o twice the cheque
amount (keeping in view the
cheque amount and the simple
interest thereon at 9% per annum
as the reasonable quantum of
loss) and direct payment of such
amount as compensation.

One other solution is a further
amendment to the provision of
Chapter XVII so that in all cases
where there is a conviction, there
should be a consequential levy of
fine of an amount sufficient to
cover the cheque amount and
interest thereon at a fixed rate of
9% per annum interest, followed
by award of such sum as
compensation from the fine
amount. This would lead to
uniformity in decisions, avoid
multiplicity of proceedings (one
for enforcing civil liability and
another for enforcing criminal
liability) and achieve the object of
Chapter XVII of the Act, which is
to increase the credibility of the
instrument. This

IS however a matter for the Law
Commission of India to consider.

11-20

50

08.

R.Mohan Vs. A.K Vijaya
Kumar (2012) 8 SCC 721

The payment by way of compen-
sation must, however, be reason-
able. What is reasonable may de-

pend upon the facts and circum-

10-
14,29,30

59




stances of each case. The quan-
tum of compensation may be de-
termined by taking into account
the nature of crime, the justness
of claim by the victim and the
ability of accused to pay. If there
are more than one accused they
may be asked to pay in equal
terms unless their capacity to pay
varies considerably. The payment
may also vary depending upon
the acts of each accused. Reason-
able period for payment of com-
pensation, if necessary by instal-
ments, may also be given. The
court may enforce the order by
Imposing sentence in default.

09. |MSR Leathers Vs. S.| no prohibition exists against the| 12,16,21 | 68
Palaniappan (2013) 1 SCCsubsequent  presentation  of
177 cheque and institution of a
criminal complaint based on the
subsequent dishonour of the
same.
10. |Meters and Instrument Pvt|.though compounding requires| 18 88
Ltd and Another Vs.consent of both parties, even in
Kanchan Mehta (2018) 1jabsence of such consent, the
SCC 560 Court, in the interests of justice,
on being satisfied that the
complainant has been duly
compensated, can in its discretion
close the proceedings and
discharge the Accused"
11. |Basalingappa Vs.| Once the execution of cheque is| 14-18,25 | 102

Mudibasappa (2019) 5
SCC 418

admitted, s. 139 of the Act
mandates a presumption that the
cheque was for the discharge of

any debt or other liability.




The presumption under s. 139 is
a rebuttable presumption and the
onus is on the accused to raise the
probable defence. The standard of]
proof  for  rebutting  the
presumption is that  of
preponderance of probabilities.
To rebut the presumption, it is
open for the accused to rely on
evidence led by him or accused
can also rely on the materials
submitted by the complainant in
order to raise a probable defence.
Inference of preponderance of
probabilities can be drawn not
only from the materials brought
on record by the parties but also y|
reference to the circumstances
upon which they rely.

That it is not necessary for the
accused to come in the witness
box in support of his defence,
s.139 imposed an evidentiary
burden and not a persuasive
burden.

It is not necessary for the accused
to come in the witness box to
support his defence.

12,

Birendra Prasad Sah Vs.
State of Bihar and Another
(2019) 7 SCC 273

Under S. 142(1), complaint has to
be instituted within one month of
cause of action under S. 138
proviso (c), which however
stipulates that cognizance may be
taken after prescribed period, if
complainant satisfies court about
sufficient cause. In this case, both
in Paras 7 and 8 of complaint,

appellant  complainant, held,

7-10

120




indicated adequate and sufficient
reasons for not being able to
institute  complaint  within
stipulated period and CJM, held,
rightly condoned delay. High
Court had merely adverted to
presumption that first notice
would be deemed to have been
served if it was dispatched in
ordinary course. Even if that
presumption applies, sufficient
cause was shown by appellant for
condoning delay in instituting
complaint  taking basis of
complaint as issuance of first
legal notice dt. 31-12-2015,
hence, quashment of proceedings,
held, was erroneous

13.

Triyambak S.Hegde Vs.
Sripad (2022) 1 SCC 742

Once the execution of cheque is
admitted Section 139 of the Act
mandates a presumption that the
cheque was for the discharge of
any debt or other liability.

The presumption under Section
139 is a rebuttable presumption
and the onus is on the accused to
raise the probable defence. The
standard of proof for rebutting the
presumption IS that of
preponderance of probabilities.
To rebut the presumption, it is
open for the accused to rely on
evidence led by him or the
accused can also rely on the
materials submitted by the
complainant in order to raise a
probable defence. Inference of

preponderance of probabilities

14-25

222




can be drawn not only from the
materials brought on record by
the parties but also by reference to
the circumstances upon which
they rely.

However, the legal position
relating to presumption arising
under Section 118 and 139 of N.I.
Act on signature being admitted
has Dbeen reiterated. Hence,
whether there is rebuttal or not
would depend on the facts and
circumstances of each case.

the gravity of complaint under
N.I. Act cannot be equated with
an offence under the provisions of]
the Indian Penal Code, 1860 or
other criminal offences.

14,

P.Rasiya Vs Abdul Nazer
and Another 2022 SCC
Online SC 1131

In a cheque bounce case under
section 138 Negotiable Act, 1881,
the complainant is not required to
spell out in complaint, the nature
of the transaction or source of
fund since the onus is on accused
to prove that the cheque was
issued not towards a debt or

liability.

6-8

233
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In the High Court of Chhattisgarh at Bilaspur
(BEFORE SANJAY K. AGRAWAL, J.)

Smt. Meel Bai Age (Not mentioned in judgment) 50 years W/o
Jageshvar Prasad Kurre R/o Village Tifra, Tah. & Distt. Bilaspur

C.G. ..... Applicant
V.
Rameshvar Prasad Chauhan S/o Baldeo Prasad Chauhan Age 40
years R/o Risda, Tah. Masturi, Distt. Bilaspur C.G. ..... Non-
Applicant

Criminal Revision No. 583 of 2012
Decided on September 18, 2015
For Applicant: Mr. Raj Kumar Gupta, Advocate
For Non-Applicant: Ms. C.K. Navrang, Advocate
ORDER ON BOARD

SANJAY K. AGRAWAL, J.:— The complainant/non-applicant Rasmeshvar Prasad
Chauhan filed a complaint under Section 138 of the Negotiable Instruments Act, 1881
(hereinafter called as ‘N.l. Act’), stating interalia that on 30/06/2009 and 15/12/2009
towards the existing liability, the applicant/accused-Smt. Meel Bai issued two cheques
amounting to Rs. 2,50,000/- to the complainant, which was dishonoured on account of
insufficient fund in her account. After serving legal notice, when the amount was not
repaid, the complaint was filed for commission of offence punishable under Section
138 of the N.I. Act, in which, present applicant-Smt. Meel Bai abjured her guilt by
pleading that she has falsely been implicated in the case and entered into defence.

2. In order to prove the offence, the complainant/non-applicant examined himself
as PW-1 and brought five documents on record, whereas, the defence examined two
witnesses and brought no document on record.

3. After considering contentions of the parties and evidence available on record, the
Judicial Magistrate First Class, Bilaspur, C.G. by its judgment dated 24/03/2012,
convicted the accused/applicant-Smt. Meel Bai for the offence punishable under
Section 138 of the N.I. Act and sentenced her to undergo simple imprisonment for one
year and also awarded compensation of Rs. 2,50,000/- under Section 357(3) of the
Cr.P.C. in default of payment of compensation amount to further undergo simple
imprisonment for three months.

4. Feeling dissatisfied with the conviction for offence under Section 138 of the N.I.
Act, the accused-Smt. Meel Bai preferred Criminal Appeal No. 100/2012 before the
Court of Session. The Second Additional Session Judge, Bilaspur, C.G., by its
judgment dated 23/08/2012 maintained the conviction under Section 138 of the N.I.
Act finding no merit but reduced the jail sentence from simple imprisonment for one
year to imprisonment till rising of the Court and enhanced the compensation amount
from Rs. 2,50,000/- to Rs. 2,75,000/- and further directed to pay the compensation
amount within a period of one month, in default of payment of compensation amount
to further undergo simple imprisonment for six months.

5. Invoking revisional jurisdiction by this Court under Section 397 read with Section
401 of the Cr.P.C. the applicant preferred instant criminal revision.

6. Mr. Raj Kumar Gupta, learned counsel appearing for the accused-Smt. Meel Bai
would submit that conviction recorded and sentence awarded bv both the Courts
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below are absolutely illegal in view of fact that there is no pre-existing liability on her
part towards complainant-Rasmeshvar Prasad Chauhan and as such, the conviction
recorded is bad & unsustainable in law and deserves to be set aside. He would further
submit that sentence awarded is shockingly on higher side as the jail sentence is not
mandatory in view of the language employed in Section 138 of the N.I. Act.

7. Ms. C.K. Navrang, learned counsel appearing for the complainant - Rasmeshvar
Prasad Chauhan would submit that conviction recorded by the trial Magistrate as
affirmed by the Appellate Court is well merited and does not call for any interference
and the sentence awarded is also just, fair and reasonable.

8. | have heard the learned counsel appearing for the parties and perused the
judgment impugned including records of the case carefully.
9. Upon hearing both the counsel, following two questions arise for determination.
(i) Whether the conviction of Smt. Meel Bai for offence under Section 138 of the
N.I. Act is just and proper?
(ii) Whether the punishment imposed upon the accused-Smt. Meel Bai by the
Appellate Court is just and proper?

Answer to question No. 1.

10. | shall first take up the plea of Mr. Gupta that there was no pre-existing liability
against the complainant to make payment of Rs. 2,50,000/- by cheque. It is admitted
position on record that the applicant had purchased the land bearing Khasra No.
624/132, area 470 sq. ft. situated at Devi Nagar, Bilaspur from the complainant for a
consideration of Rs. 3,00,000/- on 30/06/2009 and against that, she issued cheque on
30/06/2009 which was dishonoured due to insufficient fund and later on, she issued
another cheque on 15/12/2009 and that cheque submitted for payment, which was
also dishonoured due to insufficient fund, thereafter, notice was issued and complaint
under Section 138 of the N.Il. Act was filed.

11. Section 139 of the N.I. Act provides as under:—

“139. Presumption in favour of holder.- It shall be presumed, unless the
contrary is proved, that the holder of a cheque received the cheque, of the nature
referred to in Section 138 for the discharge, in whole or in part, of any debt or other
liability.”

12. The presumption mandated by Section 139 of the N.I. Act was considered by
the Supreme Court in the matter of Rangappa v. Sri Mohani, it has been held that the
presumption available under Section 139 of the N.I. Act includes presumption that
there exists a legally enforceable debt or liability, though, such presumption is
rebuttable presumption and it is open to the accused to raise a defence wherein the
existence of a legally enforceable debt or liability can be contested. Thus the initial
presumption provided in aforesaid provision favours the complainant and accused can
rebut the said presumption and discharge the reverse onus by adducing evidence. The
aforesaid decision has been followed and reiterated by Their Lordships of Supreme
Court in the matter of S. Natarajan v. Sama Dharmanz.

13. The Trial Magistrate has clearly recorded a finding that there was a legally
enforceable liability of the applicant against purchase of land and in discharge of that,
two cheques were issued to the complainant and that cheques were returned due to
insufficient fund in the account of accused/applicant and the said finding of the trial
Magistrate has been affirmed by the Appellate Court. The said finding recorded by Trial
Magistrate and duly affirmed by Appellate Court is based on evidence available on the
record and in which, I do not find any illegality and as such, the applicant has rightly
been convicted by trial Court and the Appellate Court has not committed any illegality
in affirming the same, this question is answered accordingly.

Answer to Question No. 2
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14. Section 138 of the N.I. Act provides as under:—

“138 Dishonour of cheque for insufficiency, etc., of funds in the account.- where
any cheque drawn by a person on an account maintained by him with a banker for
payment of any amount of money to another person from out of that account for the
discharge, in whole or in part, of any debt or other liability, is returned by the bank
unpaid, either because of the amount of money standing to the credit of that
account is insufficient to honor the cheque or that it exceeds the amount arrange to
be paid from that account by an agreement made with that banker, such person
shall be deemed to have committed an offence and shall without prejudice to any
other provisions of this Act, be punished with imprisonment for a term which may
extend to one year, or with fine which may extend to twice the amount of the
cheque, or with both:

Provided that nothing contained in this section shall apply XVII unless-

(a) The cheque has been presented to the bank within a period of six months
from the date on which it is drawn or within the period of its validity,
whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the case may be,
makes a demand for the payment of the said amount of money by giving a
notice, in writing, to the drawer of the cheque, within fifteen days of the
receipt of information by him from the bank regarding the return of the
cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the said amount of
money to the payee or, as the case may be, to the holder in due course of the
cheque, within fifteen days of the receipt of the said notice.”

15. By virtue of Section 138 of the N.l. Act, the Criminal Court after convicting the
accused has to impose punishment of imprisonment, which may extend to one year, or
with fine which may extend to twice the amount of the cheque, or with both.

16. In the matter of State of Maharashtra v. Jugamander Lal2 Their Lordships of the
Supreme Court has held that, expression ‘shall be punishable for imprisonment and
also for the fine’, means that the Court is bound to impose a sentence comprising both
imprisonment and fine.

17. Furthermore, Their Lordships of the Supreme Court in the matter of The

Assistant Commissioner, Assessment-11, Bangalore v. Velliappa Textiles Ltd.2 has held
as under
“35........Where the legislature has granted discretion to the court in the matter of

sentencing, it is open to the court to use its discretion. Where, however, the

legislature, for reasons of policy, has done away with this discretion, it is not open

to the court to impose only a part of the sentence prescribed by the legislature, for
that would amount re-writing the provisions of the statute.”

18. But, here in the instant case, in Section 138 of the N.l. Act the word “or” has
been employed and discretion has been conferred to the Criminal Court sentencing the
convicted person for offence under Section 138 of the N.l. Act, Thus, there is a
discretion left with the Criminal Court either to sentence the accused with
imprisonment or to punish the accused with the sentence of fine upon considering the
facts and circumstances of the case.

19. In the matter of Damodar S. Prabhu v. Sayed Babalal H.5, Their Lordships of the
Supreme Court while examining the object sought to be achieved by provisions of
Section 138 of the N.l. Act and purpose underlying the punishment provided therein
has held that Section 138 of the N.l. Act cases are meant to secure payment of money
by holding as under:—

“17. Unlike that for other forms of crime, the punishment here (insofar as the



® SCC Online Web Edition, © 2022 EBC Publishing Pvt. Ltd.
S‘ ‘ Page 4 Wednesday, October 12, 2022
Printed For: Shri Sumit Kumar Harshyana

m SCC Online Web Edition: http://www.scconline.com

T e © 2022 EBC Publishing Pvt.Ltd., Lucknow.

complainant is concerned) is not a means of seeking retribution, but is more a

means to ensure payment of money. The complainant's interest lies primarily in

recovering the money rather than seeing the drawer of the cheque in jail. The threat

of jail is only a mode to ensure recovery. As against the accused who is willing to

undergo a jail term, there is little available as remedy for the holder of the cheque.”

20. Very recently, in the matter of Somnath Sarkar v. Utpal Basu Mallické, Their
Lordships of the Supreme Court while considering the punishment to be imposed
under Section 138 of the N.l. Act have held in no uncertain term that under Section
138 of the N.I. Act, only fine sentence can be imposed by the Criminal Court and
observed as under:—

“15.............Suffice it to say that the High Court was competent on a plain reading
of Section 138 to impose a sentence of fine only upon the appellant. Inasmuch as
the High Court did so, it committed no jurisdictional error........... ”

21. Thus, from the provisions contained in Section 138 of the N.l. Act and going by
the law laid down by Their Lordships of the Supreme Court in aforesaid judgments it is
quite vivid that Criminal Court sentencing the accused for commission of offence under
Section 138 of the N.I. Act is competent to impose sentence of fine only as imposition
of jail sentence is not mandatory as it is discretion vested with the Criminal Court
either to impose jail sentence or sentence of fine only depending on the facts and
circumstances of particular case.

22. Now the question raised and to be considered in this revision is whether the
trial Court as well as the Court of Session is justified in imposing compensation upon
the applicant/accused under Section 357(3) of the Cr.P.C. In order to consider the said
plea it would be appropriate to set out the provisions contained in the aforesaid
provision:—

“357. Order to pay compensation- (1) When a court imposes a sentence of
fine or a sentence (including a sentence of death) of which fine forms a part, the
court may, when passing judgment, order the whole or any part of the fine
recovered to be applied-

(a) in defraying the expenses properly incurred in the prosecution;

(b) in the payment to any person of compensation for any loss or injury caused
by the offence, when compensation is, in the opinion of the court, recoverable
by such person in a civil court;

(©)-(d)

@)

(3) When a court imposes a sentence, of which fine does not form a part, the
court may, when passing judgment, order the accused person to pay, by way of
compensation, such amount as may be specified in the order to the person who has
suffered any loss or injury by reason of the act for which the accused person has
been so sentenced.

(4) An order under this section may also be made by an appellate court or by the
High Court or Court of Sessions when exercising its powers of revision.

(5) At the time of awarding compensation in any subsequent civil suit relating to
the same matter, the court shall take into account any sum paid or recovered as
compensation under this section.”

23. The law with regard to grant of compensation under Section 357(3) of the
Cr.P.C. in cases arising from Section 138 of the N.I. Act is well settled. The object of
Section 138 of the N.l. Act appears to be punitive as well as compensatory in nature
as it provides a single forum and single proceeding for enforcement in criminal liability
(for dishonouring the cheque) and for enforcement of civil liability (for realization of
cheque amount). In the matter of R. Vijayan v. BabyZ, Their Lordships of the Supreme
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Court culled out the following principle contained in provisions of Chapter-XVII of the
Act, which states as under:—

(i) The provision for levy of fine which is linked to the cheque amount and may
extent to twice the amount of the cheque (Section 138) thereby rendering Section
357(3) virtually infructuous insofar as cheque dishonour cases are concerned.”

24. Their Lordships in the later part of judgment while considering the intention of
legislature for enacting Section 138 of the N.I. Act has held as under:—

“17. The apparent intention is to ensure that not only the offender is punished,
but also ensure that the complainant invariably receives the amount of the cheque
by way of compensation under Section 357(1)(b) of the Code. Though a complaint
under Section 138 of the Act is in regard to criminal liability for the offence of
dishonouring the cheque and not for the recovery of the cheque amount (which
strictly speaking, has to be enforced by a civil suit), in practice once the criminal
complaint is lodged under Section 138 of the Act, a civil suit is seldom filed to
recover the amount of the cheque. This is because of the provision enabling the
court to levy a fine linked to the cheque amount and the usual direction in such
cases is for payment as compensation, the cheque amount, as loss incurred by the
complainant on account of dishonour of cheque, under Section 357(1)(b) of the
Code and the provision for compounding the offences under Section 138 of the Act.
Most of the cases (except those where liability is denied) get compounded at one
stage or the other by payment of the cheque amount with or without interest. Even
where the offence is not compounded, the courts tend to direct payment of
compensation equal to the cheque amount (or even something more towards
interest) by levying a fine commensurate with the cheque amount. A stage has
reached when most of the complainants, in particular the financing institutions
(particularly private financiers) view the proceedings under Section 138 of the Act,
as a proceeding for the recovery of the cheque amount, the punishment of the
drawer of the cheque for the offence of dishonour, becoming secondary.

18. Having reached that stage, if some Magistrates go by the traditional view
that the criminal proceedings are for imposing punishment on the accused, either
imprisonment or fine or both, and there is no need to compensate the complainant,
particularly if the complainant is not a “victim” in the real sense, but is a well-to-do
financier or financing institution, difficulties and complications arise. In those cases
where the discretion to direct payment of compensation is not exercised, it causes
considerable difficulty to the complainant, as invariably, by the time the criminal
case is decided, the limitation for filing civil cases would have expired. As the
provisions of Chapter XVII of the Act strongly lean towards grant of reimbursement
of the loss by way of compensation, the courts should, unless there are special
circumstances, in all cases of conviction, uniformly exercise the power to levy fine
up to twice the cheque amount (keeping in view the cheque amount and the simple
interest thereon at 9% per annum as the reasonable quantum of loss) and direct
payment of such amount as compensation. Direction to pay compensation by way of
restitution in regard to the loss on account of dishonour of the cheque should be
practical and realistic, which would mean not only the payment of the cheque
amount but interest thereon at a reasonable rate. Uniformity and consistency in
deciding similar cases by different courts, not only increase the credibility of cheque
as a negotiable instrument, but also the credibility of courts of justice.

19. We are conscious of the fact that proceedings under Section 138 of the Act
cannot be treated as civil suits for recovery of the cheque amount with interest. We
are also conscious of the fact that compensation awarded under Section 357(1)(b)
is not intended to be an elaborate exercise taking note of interest, etc. Our
observations are necessitated due to the need to have uniformity and consistency in



® SCC Online Web Edition, © 2022 EBC Publishing Pvt. Ltd.
S‘ ‘ Page 6 Wednesday, October 12, 2022
Printed For: Shri Sumit Kumar Harshyana

m SCC Online Web Edition: http://www.scconline.com

T e © 2022 EBC Publishing Pvt.Ltd., Lucknow.

decision making. In same type of cheque dishonour cases, after convicting the
accused, if some courts grant compensation and if some other courts do not grant
compensation, the inconsistency, though perfectly acceptable in the eye of the law,
will give rise to certain amount of uncertainty in the minds of litigants about the
functioning of courts. Citizens will not be able to arrange or regulate their affairs in
a proper manner as they will not know whether they should simultaneously file a
civil suit or not. The problem is aggravated having regard to the fact that in spite of
Section 143(3) of the Act requiring the complaints in regard to cheque dishonour
cases under Section 138 of the Act to be concluded within six months from the date
of the filing of the complaint, such cases seldom reach finality before three or four
years let alone six months. These cases give rise to complications where civil suits
have not been filed within three years on account of the pendency of the criminal
cases. While it is not the duty of criminal courts to ensure that successful
complainants get the cheque amount also, it is their duty to have uniformity and
consistency with other courts dealing with similar cases.

25. Thus, it is quite vivid that under Section 138 of the N.l. Act Criminal Court is
competent to levy fine up to twice the cheque amount and direct payment of such
amount as compensation by way of restitution in regard to the loss on account of
dishonour of cheque under Section 357(1)(b) of the Cr.P.C. and as such, the power
under Section 357(3) of the Cr. P.C. cannot be exercised by Criminal Court in the
cheque dishonour cases.

26. Turning back to the facts of the case it is apparent that the learned trial
Magistrate after convicting the applicant for offence under Section 138 of the N.l. Act
sentenced her to undergo simple imprisonment for one year and awarded
compensation of Rs. 2,50,000/- under Section 357(3) of the Cr.P.C. On appeal being
preferred, the Court of Session modified the jail sentence of one year simple
imprisonment to imprisonment till rising of the Court and enhanced the compensation
from Rs. 2,50,000/- to Rs. 2,75,000/- and directed the said amount to be paid to the
complainant.

27. Taking into consideration the provisions contained in Section 138 of the N.Il. Act
in which punishment imposable is two years imprisonment or with fine which can be
twice to the amount of cheque and taking note of the law laid down in this behalf by
Their Lordships of the Supreme Court in the aforesaid cases that the punishment to be
awarded in Section 138 of the N.l. Act cases are meant to ensure payment of money
and threat of jail is only to ensure recovery and as such, imposition of jail sentence is
not mandatory, in the considered opinion of this Court, ends of justice would be served
if only the applicant is punished with the fine sentence and she is fined to an amount
equal to cheque amount i.e. Rs. 2,50,000/- and additional fine of Rs. 25,000/- towards
interest on the said amount is imposed and accordingly applicant is sentenced to pay
fine of Rs. 2,75,000/- in total and is directed that the total fine amount of Rs.
2,75,000/- be paid to the non applicant/complainant under Section 357(1)(b) of the
Cr.P.C. It is stated at bar that the applicant has deposited an amount of Rs. 1,37,500/
- incompliance of this Court order dated 22/04/2013 and said amount shall be
disbursed to the complainant/non-applicant forthwith. The remaining amount of
compensation be deposited by applicant within a period of forty five days and it shall
also be paid immediately thereafter to the complainant. If the balance fine amount is
not deposited within forty five days from today, the applicant will undergo simple
imprisonment for one month.

28. As a fallout and consequence of the aforesaid discussion, the criminal revision is
allowed in part. The conviction of the applicant for offence under Section 138 of the
N.I. Act is hereby maintained, whereas the jail sentence of the applicant is set aside
and the fine sentence of Rs. 2,75,000/- as indicated hereinabove is imposed which is
pavable to the non-applicant/complainant under Section 357(1)(b) of the Cr.P.C.
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In the High Court of Chhattisgarh at Bilaspur
(BEFORE SANJAY K. AGRAWAL, J.)

Criminal Misc. Petition No. 357 of 2013

Atharva Agro Chemical Pvt. Ltd., Through Murari Lal Agrawal
Petitioner;

Versus

Gopal Chand Barik and Another ... Respondents.
And
Criminal Revision No. 233 of 2013
Atharva Agro Chemical Pvt. Ltd., Through Murari Lal Agrawal
Applicant;

Versus

Gopal Chand Barik and Another ... Non-applicants.
Criminal Misc. Petition No. 357 of 2013 and Criminal Revision No. 233 of 2013
Decided on February 4, 2021

Advocates who appeared in this case:

For Petitioner/Complainant : - Mr. P.R. Patankar, Advocate.
For Respondent No. 1/Accused : - Mr. Amiyakant Tiwari & Ms. Swati Verma,
Advocates.

For Respondent No. 2/State : - Mr. Suyash Dhar, Panel Lawyer.
The Order of the Court was delivered by

SANJAY K. AGRAWAL, J.:— Since common question of fact and law is involved in
both the petitions, they are heard together and being disposed of by this common
order.

2. Respondent No. 1/accused issued a cheque of Rs. 2,67,011/- to the
complainant/petitioner on 3-4-2011 which was submitted by the
petitioner/complainant in his bank for realisation, but the same was returned by the
Bank informing that the cheque has been dishonoured on account of insufficient fund.
Thereafter, legal notice was served by the complainant to the accused on 30-4-2011
and criminal complaint was filed for offence under Section 138 of the Negotiable
Instruments Act, 1881 (for short, ‘the NI Act’) before the trial Magistrate. The trial
Magistrate upon full trial by his judgment dated 4-8-2012 found the offence under
Section 138 of the NI Act proved against the accused/respondent No. 1 and convicted
him under Section 138 and sentenced to undergo RI for three months. Feeling
aggrieved against the judgment of conviction and order of sentence awarded, the
accused preferred criminal appeal under Section 374(3) of the CrPC, whereas, the
complainant preferred criminal revision against the order not awarding compensation
amount/fine to the accused. The revisional Court dismissed the revision of the
complainant/petitioner holding that he could have invoked the remedy of appeal under
Section 372 of the CrPC against which the present Cr.M.P. No. 357/2013 has been
filed by the complainant/petitioner. However, the appellate Court in appeal under
Section 374(3) of the CrPC maintained conviction of the accused/respondent No. 1,
but set aside the sentence of imprisonment and sentenced only to pay fine of Rs.
5,000/-, in default to undergo imprisonment for one month, against which the present
revision Cr. Rev. No. 233/2013 has been preferred by the complainant. This is how
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both the cases have been placed for consideration.

3. Mr. P.R. Patankar, learned counsel appearing for the petitioner
herein/complainant, would submit that once conviction has been maintained for
offence under Section 138 of the NI Act by the appellate Court, sentence could not
have been interfered with or even if it has been interfered, it could have been awarded
sentence of fine to the extent of the cheque amount or double of the cheque amount
whichever is reasonable, but the appellate Court interfered with sentence and confined
the sentence to fine amount that too Rs. 5,000/- only which is absolutely unjustified
and bad in law. He would further submit that the revision preferred by the
complainant was so competent which has also been illegally rejected by the revisional
Court. As such, the present criminal revision be allowed and the sentence awarded by
the trial Court be restored or it be converted to fine and compensation be awarded to
the complainant.

4. Mr. Amiyakant Tiwari, learned counsel appearing for the accused/respondent No.
1 herein, would vehemently submit that the learned appellate Court has rightly
interfered with the sentence and sentenced to fine only which the accused had already
deposited, as such, interference cannot be made in the order of the appellate Court.
He would further submit that the learned appellate Court has rightly set aside the jail
sentence and converted it to fine sentence.

5. | have heard learned counsel for the parties and perused the judgment of the
trial Court as well as of the appellate Court and the revisional Court and also went
through the record with utmost circumspection.

Cr. Rev. No. 23372013

6. Section 138 of the NI Act provides as under:—

“138. Dishonour of cheque for insufficiency, etc., of funds in the account.—Where
any cheque drawn by a person on an account maintained by him with a banker for
payment of any amount of money to another person from out of that account for the
discharge, in whole or in part, of any debt or other liability, is returned by the bank
unpaid, either because of the amount of money standing to the credit of that
account is insufficient to honor the cheque or that it exceeds the amount arranged
to be paid from that account by an agreement made with that banker, such person
shall be deemed to have committed an offence and shall without prejudice to any
other provisions of this Act, be punished with imprisonment for a term which may
extend to one year, or with fine which may extend to twice the amount of the
cheque, or with both:

Provided that nothing contained in this section shall apply unless—

(a) the cheque has been presented to the bank within a period of six months
from the date on which it is drawn or within the period of its validity,
whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the case may be,
makes a demand for the payment of the said amount of money by giving a
notice, in writing, to the drawer of the cheque, within thirty days of the
receipt of information by him from the bank regarding the return of the
cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the said amount
of money to the payee or, as the case may be, to the holder in due course
of the cheque, within fifteen days of the receipt of the said notice.”

7. By virtue of Section 138 of the NI Act, the Criminal Court after convicting the
accused has to impose punishment of imprisonment, which may extend to one year, or
with fine which may extend to twice the amount of the cheque, or with both.

8. In the matter of State of Maharashtra v. Jugamander Lalt, their Lordships of the
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Supreme Court have held that, expression ‘shall be punishable for imprisonment and
also for the fine’, means that the Court is bound to impose a sentence comprising both
imprisonment and fine.

9. Furthermore, their Lordships of the Supreme Court in the matter of The Assistant
Commissioner, Assessment-l11, Bangalore v. Velliappa Textiles Ltd.2 have held as
under:—

“35. ... Where the legislature has granted discretion to the court in the matter of
sentencing, it is open to the court to use its discretion. Where, however, the
legislature, for reasons of policy, has done away with this discretion, it is not open
to the court to impose only a part of the sentence prescribed by the legislature, for
that would amount re-writing the provisions of the statute.”

10. Here in the instant case, in Section 138 of the NI Act the word “or” has been
employed and discretion has been conferred to the Criminal Court sentencing the
convicted person for offence under Section 138 of the NI Act. Thus, there is a
discretion left with the Criminal Court dealing with complaint under Section 138 of the
NI Act either to sentence the accused with imprisonment or to punish the accused
with the sentence of fine upon considering the facts and circumstances of the case.

11. In the matter of Damodar S. Prabhu v. Sayed Babalal H.2, their Lordships of the
Supreme Court while examining the object sought to be achieved by provisions of
Section 138 of the NI Act and purpose underlying the punishment provided therein
have held that Section 138 of the NI Act cases are meant to secure payment of money
by holding as under:—

“17. Unlike that for other forms of crime, the punishment here (insofar as the
complainant is concerned) is not a means of seeking retribution, but is more a
means to ensure payment of money. The complainant's interest lies primarily in
recovering the money rather than seeing the drawer of the cheque in jail. The threat
of jail is only a mode to ensure recovery. As against the accused who is willing to
undergo a jail term, there is little available as remedy for the holder of the cheque.”
12. In the matter of Somnath Sarkar v. Utpal Basu Mallick4, their Lordships of the

Supreme Court while considering the punishment to be imposed under Section 138 of
the NI Act have held in no uncertain terms that under Section 138 of the NI Act, only
fine sentence can be imposed by the Criminal Court and observed as under:—

“15. ... Suffice it to say that the High Court was competent on a plain reading of
Section 138 to impose a sentence of fine only upon the appellant. Inasmuch as the
High Court did so, it committed no jurisdictional error. ...”

13. Thus, from the provisions contained in Section 138 of the NI Act and following
the principles of law laid down by their Lordships of the Supreme Court in the
aforesaid judgments (supra), it is quite vivid that Criminal Court sentencing the
accused for commission of offence under Section 138 of the NI Act is competent to
impose sentence of fine only as imposition of jail sentence is not mandatory as it is the
discretion vested with the Criminal Court dealing with complaint under Section 138 of
the NI Act either to impose jail sentence or sentence of fine only depending on the
facts and circumstances of particular case.

14. Now, the gquestion raised and to be considered in this revision is, whether the
trial Court as well as the Court of Session is justified in not imposing compensation
upon the accused/respondent No. 1 under Section 357(1)(b) of the CrPC. In order to
consider the said plea it would be appropriate to set out the provisions contained in
the aforesaid provision:—

“357. Order to pay compensation.—(1) When a court imposes a sentence of fine
or a sentence (including a sentence of death) of which fine forms a part, the court
may, when passing judgment, order the whole or any part of the fine recovered to
be applied—
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(a) in defraying the expenses properly incurred in the prosecution;

(b) in the payment to any person of compensation for any loss or injury caused
by the offence, when compensation is, in the opinion of the court, recoverable
by such person in a civil court;

(C)—(d) Kh KKx KX

(3) When a court imposes a sentence, of which fine does not form a part, the

court may, when passing judgment, order the accused person to pay, by way of
compensation, such amount as may be specified in the order to the person who has
suffered any loss or injury by reason of the act for which the accused person has
been so sentenced.

(4) An order under this section may also be made by an appellate court or by the
High Court or Court of Sessions when exercising its powers of revision.

(5) At the time of awarding compensation in any subsequent civil suit relating to
the same matter, the court shall take into account any sum paid or recovered as
compensation under this section.”

15. The law with regard to grant of compensation under Section 357(3) of the CrPC
in cases arising from Section 138 of the NI Act is well settled. The object of Section
138 of the NI Act appears to be punitive as well as compensatory in nature as it
provides a single forum and single proceeding for enforcement in criminal liability (for
dishonouring the cheque) and for enforcement of civil liability (for realization of
cheque amount).

16. In the matter of Suganthi Suresh Kumar v. Jagdeeshang, the Supreme Court
while dealing with flea-bite sentence (imprisonment till rising of court and fine of Rs.
5,000/-) imposed under Section 138 of the NI Act, held that same is not justified
when the amount (over 4 lakhs) had not been paid by accused to complainant during
pendency of the case before trial court or High Court and observed as under:—

“12. The total amount covered by the cheques involved in the present two cases
was Rs. 4,50,000. There is no case for the respondent that the said amount had
been paid either during the pendency of the cases before the trial court or revision
before the High Court or this Court. If the amounts had been paid to the
complainant there perhaps would have been justification for imposing a flea-bite
sentence as had been chosen by the trial court. But in a case where the amount
covered by the cheque remained unpaid it should be the lookout of the trial
Magistrates that the sentence for the offence under Section 138 should be of such a
nature as to give proper effect to the object of the legislation. No drawer of the
cheque can be allowed to take dishonour of the cheque issued by him light-
heartedly. The very object of enactment of provisions like Section 138 of the Act
would stand defeated if the sentence is of the nature passed by the trial Magistrate.
It is a different matter if the accused paid the amount at least during the pendency
of the case.”

17. In the matter of R. Vijayan v. Babyg, their Lordships of the Supreme Court
culled out the following principle contained in the provisions of Chapter-XVIIl of the
Act, which states as under:—

“(i) The provision for levy of fine which is linked to the cheque amount and may
extent to twice the amount of the cheque (Section 138) thereby rendering Section
357(3) virtually infructuous insofar as cheque dishonour cases are concerned.”

18. Their Lordships in the later part of judgment while considering the intention of
legislature for enacting Section 138 of the NI Act, have held as under:—

“17. The apparent intention is to ensure that not only the offender is punished,
but also ensure that the complainant invariably receives the amount of the cheque

11
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by way of compensation under Section 357(1)(b) of the Code. Though a complaint
under Section 138 of the Act is in regard to criminal liability for the offence of
dishonouring the cheque and not for the recovery of the cheque amount (which
strictly speaking, has to be enforced by a civil suit), in practice once the criminal
complaint is lodged under Section 138 of the Act, a civil suit is seldom filed to
recover the amount of the cheque. This is because of the provision enabling the
court to levy a fine linked to the cheque amount and the usual direction in such
cases is for payment as compensation, the cheque amount, as loss incurred by the
complainant on account of dishonour of cheque, under Section 357(1)(b) of the
Code and the provision for compounding the offences under Section 138 of the Act.
Most of the cases (except those where liability is denied) get compounded at one
stage or the other by payment of the cheque amount with or without interest. Even
where the offence is not compounded, the courts tend to direct payment of
compensation equal to the cheque amount (or even something more towards
interest) by levying a fine commensurate with the cheque amount. A stage has
reached when most of the complainants, in particular the financing institutions
(particularly private financiers) view the proceedings under Section 138 of the Act,
as a proceeding for the recovery of the cheque amount, the punishment of the
drawer of the cheque for the offence of dishonour, becoming secondary.

18. Having reached that stage, if some Magistrates go by the traditional view
that the criminal proceedings are for imposing punishment on the accused, either
imprisonment or fine or both, and there is no need to compensate the complainant,
particularly if the complainant is not a “victim” in the real sense, but is a well-to-do
financier or financing institution, difficulties and complications arise. In those cases
where the discretion to direct payment of compensation is not exercised, it causes
considerable difficulty to the complainant, as invariably, by the time the criminal
case is decided, the limitation for filing civil cases would have expired. As the
provisions of Chapter XVII of the Act strongly lean towards grant of reimbursement
of the loss by way of compensation, the courts should, unless there are special
circumstances, in all cases of conviction, uniformly exercise the power to levy fine
up to twice the cheque amount (keeping in view the cheque amount and the simple
interest thereon at 9% per annum as the reasonable quantum of loss) and direct
payment of such amount as compensation. Direction to pay compensation by way of
restitution in regard to the loss on account of dishonour of the cheque should be
practical and realistic, which would mean not only the payment of the cheque
amount but interest thereon at a reasonable rate. Uniformity and consistency in
deciding similar cases by different courts, not only increase the credibility of cheque
as a negotiable instrument, but also the credibility of courts of justice.

19. We are conscious of the fact that proceedings under Section 138 of the Act
cannot be treated as civil suits for recovery of the cheque amount with interest. We
are also conscious of the fact that compensation awarded under Section 357(1)(b)
is not intended to be an elaborate exercise taking note of interest, etc. Our
observations are necessitated due to the need to have uniformity and consistency in
decision making. In same type of cheque dishonour cases, after convicting the
accused, if some courts grant compensation and if some other courts do not grant
compensation, the inconsistency, though perfectly acceptable in the eye of the law,
will give rise to certain amount of uncertainty in the minds of litigants about the
functioning of courts. Citizens will not be able to arrange or regulate their affairs in
a proper manner as they will not know whether they should simultaneously file a
civil suit or not. The problem is aggravated having regard to the fact that in spite of
Section 143(3) of the Act requiring the complaints in regard to cheque dishonour
cases under Section 138 of the Act to be concluded within six months from the date
of the filing of the complaint, such cases seldom reach finality before three or four
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years let alone six months. These cases give rise to complications where civil suits

have not been filed within three years on account of the pendency of the criminal

cases. While it is not the duty of criminal courts to ensure that successful
complainants get the cheque amount also, it is their duty to have uniformity and
consistency with other courts dealing with similar cases.”

19. In the matter of Bir Singh v. Mukesh KumarZ, the Supreme Court following the
principle of law laid down in R. Vijayan (supra), held that Section 138 of the NI Act is
both punitive as well as compensatory and restitutive, and also provides for
enforcement of civil liability for realisation of cheque amount. It was held as under:—

“25. In R. Vijayan v. Babyé this Court observed that the object of Chapter XVII of
the Negotiable Instruments Act is both punitive as also compensatory and
restitutive. It provides a single forum and single proceeding for enforcement of
criminal liability by reason of dishonour of cheque and for enforcement of the civil
liability for realisation of the cheque amount, thereby obviating the need for the
creditor to move two different fora for relief. This Court expressed its anguish that
some Magistrates went by the traditional view, that the criminal proceedings were
for imposing punishment and did not exercise discretion to direct payment of
compensation, causing considerable difficulty to the complainant, as invariably the
limitation for filing civil cases would expire by the time the criminal case was
decided.”

20. Thereafter, while granting appeal and confirming conviction of the respondent
therein, their Lordships of the Supreme Court sentenced him only to fine, which was
enhanced to Rs. 16 lakhs and further directed the same to be paid as compensation to
the complainant. It was held as under:—

“40. The appeals are allowed. The judgmentg and order of the High Court is set
aside. The conviction of the respondent under Section 138 of the Negotiable
Instruments Act is confirmed. However, the respondent-accused is sentenced only
to fine, which is enhanced to Rs. 16 lakhs and shall be paid as compensation to the
appellant complainant. The fine shall be deposited in the trial court within eight
weeks from the date, failing which the sentence of imprisonment of one year as
imposed by the trial court shall revive. There shall be no order as to costs.”

21. Thus, it is quite vivid that under Section 138 of the NI Act, Criminal Court is
competent to levy fine up to twice the cheque amount and direct payment of such
amount as compensation by way of restitution in regard to the loss on account of
dishonour of cheque under Section 357(1)(b) of the CrPC and as such, the power
under Section 357(3) of the CrPC cannot be exercised by Criminal Court in the cheque
dishonour cases.

22. Reverting to the facts of the present case in the light of the aforesaid position,
it is quite vivid that the trial Magistrate has convicted the accused/respondent No. 1
under Section 138 of the NI Act and sentenced him to undergo Rl for three months,
but no fine was imposed, however, in appeal filed by the accused, the appellate Court
maintained conviction, but reduced sentence to fine sentence only. Taking into
consideration, the provisions contained in Section 138 of the NI Act in which
punishment imposable is two years imprisonment or with fine which can be twice the
amount of cheque and taking note of the law laid down by the Supreme Court noticed
herein-above including the judgment in Bir Singh (supra) and other cases,
punishment to be awarded in Section 138 of the NI Act cases are meant to ensure
payment of money and threat of jail is only to ensure recovery and as such, imposition
of jail sentence is not mandatory. In the considered opinion of this Court, ends of
justice would be served if fine awarded Rs. 5,000/- is enhanced to Rs. 2,67,011/- and
an additional amount of Rs. 25,000/- towards interest on the said amount is imposed.
Accordingly, the accused/respondent No. 1 is sentenced to pay fine of Rs. 2,67,011/-
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and Rs. 25,000/- which shall be paid as compensation to the complainant/petitioner
under Section 357(1)(b) of the CrPC. It is stated at the Bar that respondent No. 1 has
deposited fine of Rs. 5,000/- in compliance of the order passed by the appellate Court.
Remaining amount of compensation shall be deposited by respondent No. 1 before the
CCD of the concerned trial Court within a period of 45 days and shall be paid
immediately to the complainant. If balance amount of fine is not deposited within the
stipulated period, respondent No. 1 shall undergo simple imprisonment for one month.

23. As a fallout and consequence of the aforesaid discussion, the criminal revision is
allowed in part. Conviction of the accused/respondent No. 1 under Section 138 of the
NI Act is not under challenge, however, he is sentenced to pay fine of Rs. 2,67,011/-
and Rs. 25,000/- with default stipulation as indicated herein-above which is payable to
the petitioner/complainant under Section 357(1)(b) of the CrPC.
Cr.M.P. No. 35772013

24. Since the criminal revision has been allowed in part herein-above, this petition
has become infructuous and it is accordingly dismissed as having become infructuous.

1 AIR 1966 SC 940
2 (2003) 11 SCC 405
3 (2010) 5 SCC 663
4 (2013) 16 SCC 465
5 (2002) 2 SCC 420
6 (2012) 1 SCC 260
7 (2019) 4 SCC 197

8 Mukesh Kumar v. Bir Singh, 2017 SCC OnLine P&H 5352

Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/
notification is being circulated on the condition and understanding that the publisher would not be liable in any manner by reason of any mistake
or omission or for any action taken or omitted to be taken or advice rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/
rule/ regulation/ circular/ notification. All disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. The
authenticity of this text must be verified from the original source.
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of amendment with effect from 27-2-1962, provides that the affidavit referred
to in the proviso to sub-section (1) of Section 83 shall be sworn before a
Magistrate of the First Class or a Notary or a Commissioner of Oaths and
shall be in Form 25. Thus Form 25 is the prescribed form required under the
proviso to Section 83(1), in which form the affidavit is required to be made.
The form indicates that the deponent must state that which of the paragraphs
are true to his knowledge and which of the paragraphs are true to his
information. The election petition in the present case contains a verification
which states that paragraphs (2) to (27) are true to the information received
by the petitioner, sources of which have been disclosed in the main petition.
The accompanying affidavit also states that the particulars of corrupt
practices mentioned in paragraphs (2) to (21) are true to the information
received from the authorities/persons concerned are believed to be true. Out
of these paragraphs, paragraphs 3, 4,5, 9, 15, 16, 17, 18 and 19 have already
been struck off by the order of the High Court dated 21-7-2000. On
considering the averments made in the election petition, as well as the
contents of the verification and affidavit referred to earlier, we are unable to
persuade ourselves with the submission of Mr Venugopal that there has been
an infraction of the proviso to Section 83(1) of the Act so as to reject the
petition on that score at the threshold.

7. In view of our conclusion on Question 1, the appeals are allowed and
the impugned orders of the High Court dated 21-7-2000 as well as 31-1-2001
are set aside and Election Petition No. 3 of 1998 in the High Court of
Madhya Pradesh at Jabalpur is held to be not maintainable.

(2002) 2 Supreme Court Cases 420

(BEFORE K. T. THOMAS AND S.N. PHUKAN, JJ.)
SUGANTHI SURESH KUMAR - Appellant;

Versus
JAGDEESHAN .. Respondent.

Criminal Appeals Nos. 65-66 of 20027, decided on January 15, 2002

A. Negotiable Instruments Act, 1881 — S. 138 — Sentence — Flea-bite
sentence (imprisonment till rising of court and fine of Rs 5000) — Not
justified when the amount (over 4 lakhs) had not been paid by accused to
complainant during pendency of the case before trial court or High Court
— Provisions of Ss. 357(1) and 431 CrPC considered — That complainant
subsequently filed a civil suit and attached all properties of accused is no
ground to impose a lesser sentence — Matter remitted to trial court for
awarding appropriate sentence

B. Constitution of India — Art. 141 — Per incuriam — Legal
proposition laid down by Supreme Court cannot be bypassed by High Court
on ground that attention of Supreme Court had not been drawn to a specific
statutory provision

1 From the Judgment and Order dated 20-4-2001 of the Madras High Court in Crl. RPs Nos. 118
and 119 of 2001 : (2001) 3 Crimes 185
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SUGANTHI SURESH KUMAR v. JAGDEESHAN 421

Two cheques drawn by the respondent in favour of the appellant were
dishonoured by the drawee bank. The total amount covered by the cheques was
Rs 4,50,000. The trial Magistrate convicted the respondent under Section 138 of
the Negotiable Instruments Act but sentenced him only to undergo imprisonment
till rising of the court and pay a fine of Rs 5000 in both the cases. The appellant
preferred revision before the High Court on the premise that the sentence was
grossly inadequate and contended that the trial Magistrate should at least have
invoked Section 357(3) CrPC. The Single Judge of the High Court did not
interfere with the sentence passed on the respondent and therefore he dismissed
b Dboth the revisions. Nonetheless, he directed the trial Magistrates “to keep in mind

the object of providing stringent punishment and the guidelines given by the

Apex Court in Pankajbhai Nagjibhai Patel v. State of Gujarat (2001) 2 SCC

595”. However, the High Court did not invoke Section 357(3) CrPC. Disposing

of the appeals, the Supreme Court

Held :

c There was no case for the respondent that the amount involved in the two
cases had been paid either during the pendency of the cases before the trial court
or revision before the High Court or the Supreme Court. If the amounts had been
paid to the complainant there perhaps would have been justification for imposing
a flea-bite sentence as had been chosen by the trial court. But in a case where the
amount covered by the cheque remained unpaid it should be the lookout of the
trial Magistrates that the sentence for the offence under Section 138 should be of
such a nature as to give proper effect to the object of the legislation. No drawer
of the cheque can be allowed to take dishonour of the cheque issued by him
light-heartedly. The very object of enactment of provisions like Section 138 of
the Act would stand defeated if the sentence is of the nature passed by the trial
Magistrate. (Para 12)
That the complainant has subsequently filed a civil suit and attached all the

e properties of the respondent is not a ground for lessening the gravity of the
offence or to impose a minor sentence chosen by the trial court. (Para 13)
The Supreme Court in K. Bhaskaran case (1999) 7 SCC 510 had reminded

all concerned that it is well to remember the emphasis laid on the need for
making liberal use of Section 357(3) of the Code. This was observed by
reference to a decision of the Supreme Court in Hari Singh case (1988) 4 SCC

¢ 551 wherein it was laid down that a court may enforce an order to pay
compensation “‘by imposing a sentence in default”. A Single Judge of the High
Court of Kerala in Rajendran v. Jose (2001) 3 KLT 431, however, directed that

the decision of the Supreme Court in Hari Singh case is not to be followed as the
Supreme Court laid down the legal proposition without adverting to Section 431

of the Code. Thereafter, the Single Judge cited another decision of the Supreme
Court in Balraj case (1994) 4 SCC 29 which related to a murder case. But there

g is not even a remote hint in the said decision doubting the correctness of the legal
proposition adopted in Hari Singh case. In other words the said legal position
remains in force as no other Bench of the Supreme Court has even chosen to
depart from it. (Paras 5, 6 and 8)

K. Bhaskaran v. Sankaran Vaidhyan Balan, (1999) 7 SCC 510 : 1999 SCC (Cri) 1284; Hari

Singh v. Sukhbir Singh, (1988) 4 SCC 551 ; 1988 SCC (Cri) 984 :AIR 1988 SC 2127,

relied on
Rajendran v. Jose, (2001) 3 KLT 431, referred to
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Balraj v. State of U.P, (1994) 4 SCC 29 : 1994 SCC (Cri) 823 : AIR 1995 SC 1935,
distinguished
It is impermissible for the High Court to overrule the decision of the Apex
Court on the ground that the Supreme Court laid down the legal position without
considering any other point. It is not only a matter of discipline for the High
Courts in India, it is the mandate of the Constitution as provided in Article 141
that the law declared by the Supreme Court shall be binding on all courts within
the territory of India. The High Court cannot question the correctness of the
decision of the Supreme Court even though the point sought before the High
Court was not considered by the Supreme Court. That apart, Section 431 of the
Code has only prescribed that any money (other than fine) payable by virtue of
an order made under the Code shall be recoverable “as if it were a fine”.
(Paras 9 and 10)
Anil Kumar Neotia v. Urion of India, (1988) 2 SCC 587 : AIR 1988 SC 1353, relied on

‘What the Supreme Court pronounced in Hari Singh case is open to all courts
in India to follow the said course. The said legal position would continue to hold
good until it is overruled by a larger Bench of the Supreme Court. Hence the
Single Judge of the High Court of Kerala has committed an impropriety by
expressing that the said legal direction of the Supreme Court should not be
followed by the subordinate courts in Kerala. The course adopted by the said
Judge in Rajendran case is disapproved. It is unfortunate that when the Sessions
Judge has correctly taken a course in accordance with the discipline, the Single
Judge of the High Court has incorrectly reversed it. (Para 11)

Rajendran v. Jose, (2001) 3 KLT 431, overruled
Pankajbhai Nagjibhai Patel v. State of Gujarat, (2001) 2 SCC 595 : 2001 SCC (Cri) 369,
referred to

As it is now proposed (o remit the case back to the trial court, it is not
necessary to indicate what exactly should be the limit of proper sentence to be
passed. The trial Magistrate shall hear both sides once again in the matter of
sentence and pass a sentence which is condign. Therefore, the sentence passed
on the respondent is set aside and the case is remitted back to the trial Magistrate
for passing appropriate sentence on the respondent after hearing both sides.

(Para 14)

R-M/ATZ/25108/CR

Advocates who appeared in this case :
K.V. Viswanathan, Kunwar Ajit Mohan Singh and K.V. Venkataraman, Advocates, for
the Appellant;
T. Raja, Advocate, for the Respondent.
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The Judgment of the Court was delivered by
THOMAS, J.— Leave granted.

2. The appellant in this case is the complainant before the Court of IXth
Metropolitan Magistrate, Saidapet, Chennai. The offence pitted against the
respondent was under Section 138 of the Negotiable Instruments Act. In fact
there were two complaints arising out of two sets of cheques which were
dishonoured by the drawee bank. The trial Magistrate after holding the
respondent guilty of the offence convicted him of the aforesaid offence but
sentenced him only to undergo imprisonment till rising of the court and pay a
fine of Rs 5000 in both cases. Apparently the respondent was happy and
therefore he did not prefer any appeal. But the complainant/appellant was
unhappy and therefore he preferred two revisions before the High Court on
the premise that the sentence was grossly inadequate. He contended before
the High Court that the trial Magistrate should at least have invoked the
provision under Section 357(3) of the Code of Criminal Procedure (for short
“the Code™).

3. However the learned Single Judge of the High Court of Madras was
not inclined to interfere with the sentence passed on the respondent and
therefore he dismissed both the revisions. Nonetheless, learned Single Judge

g has chosen this opportunity to send a message to the trial Magistrates “to
keep in mind the object of providing stringent punishment and the guidelines
given by the Apex Court in Pankajbhai Nagjibhai Patel v. State of Gujarat!”.
Nor did the High Court invoke Section 357(3) of the Code.

4. Mr K.V. Viswanathan, learned counsel for the petitioner invited our
attention to the following observations made by this Court in K. Bhaskaran v.

e Sankaran Vaidhyan Balan®: (SCC p. 521, paras 30-31)

If a Judicial Magistrate of the First Class were (o order compensation
to be paid to the complainant from out of the fine realised the
complainant will be the loser when the cheque amount exceeded the said
limit. In such a case a complainant would get only the maximum amount
of rupees five thousand. But the Magistrate in such cases can alleviate the

f grievance of the complainant by making resort to Section 357(3) CrPC.
The Supreme Court has emphasised the need for making liberal use of
that provision. No limit is mentioned in the sub-section and therefore, a
Magistrate can award any sum as compensation. Of course while fixing
the quantum of such compensation the Magistrate has to consider what
would be the reasonable amount of compensation payable to the

g complainant. Thus, even if the trial was before a Court of a Magistrate of
the First Class in respect of a cheque which covers an amount exceeding
Rs 5000 the Court has power to award compensation to be paid to the
complainant.

1 (2001) 2 SCC 595 : 2001 SCC (Cri) 369
2 (1999) 7 SCC 510 : 1999 SCC (Cri) 1284
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5. In the said decision this Court reminded all concerned that it is well to
remember the emphasis laid on the need for making liberal use of Section
357(3) of the Code. This was observed by reference to a decision of this
Court in Hari Singh v. Sukhbir Singh?. In the said decision this Court held as
follows: (SCC p. 558, para 11)

“The quantum of compensation may be determined by taking into
account the nature of crime, the justness of the claim by the victim and
the ability of accused to pay. If there are more than one accused they may
be asked to pay in equal terms unless their capacity to pay varies
considerably. The payment may also vary depending upon the acts of
each accused. Reasonable period for payment of compensation, if
necessary by instalments, may also be given. The court may enforce the
order by imposing sentence in default”’ (emphasis supplied)
6. Our attention has been brought to a decision rendered by a Single

Judge of the High Court of Kerala vide Rajendran v. Jose*. Learned Judge
has directed that the decision of this Court in Hari Singh v. Sukhbir Singh? is
not to be followed as this Court laid down the said legal proposition without
adverting to Section 431 of the Code. The Single Judge of the High Court of
Kerala bypassed the legal proposition made by the Apex Court in the
following manner: (KLT p. 432, para 4)

“4. The learned Sessions Judge imposed sentence in default on the
basis of the observation made by the Apex Court in Hari Kishan & State
of Haryana v. Sukhbir Singh®, that court may enforce the order by
imposing sentence in default. It appears that while disposing of that
appeal attention of Apex Court was not drawn specifically to the
provisions of Section 431 CrPC providing for recovery of money (other
than fine) payable by virtue of any order made under the Criminal
Procedure Code.”

7. Saying so, learned Single Judge set aside

that part of the order passed by the Sessions Court directing an accused
to undergo simple imprisonment for a period of six months in case of his
committing default in payment of the compensation awarded (KLT
p. 433, para 5).

8. Thereafter learned Single Judge cited another decision of this Court in
Balraj v. State of U.P3 It related to a murder case. Apart from the sentence of
imprisonment this Court awarded compensation and directed the amount to
be collected under Section 431 of the Code. But there is not even a remote
hint in the said decision doubting the correctness of the legal proposition
adopted in Hari Singh v. Sukhbir Singh®. In other words the said legal
position remains in force as no other Bench of this Court has even chosen to
depart from it.

3 (1988) 4 SCC 551 : 1988 SCC (Cri) 984 :AIR 1988 SC 2127
4 (2001) 3 KLT 431
5 (1994) 4 SCC 29 : 1994 SCC (Cri) 823 : AIR 1995 SC 1935
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9. It is impermissible for the High Court to overrule the decision of the

Apex Court on the ground that the Supreme Court laid down the legal

a position without considering any other point. It is not only a matter of

discipline for the High Courts in India, it is the mandate of the Constitution

as provided in Article 141 that the law declared by the Supreme Court shall

be binding on all courts within the territory of India. It was pointed out by

this Court in Anil Kumar Neotia v. Union of India® that the High Court

cannot question the correctness of the decision of the Supreme Court even

b though the point sought before the High Court was not considered by the
Supreme Court.

10. That apart, Section 431 of the Code has only prescribed that any
money (other than fine) payable by virtue of an order made under the Code
shall be recoverable “as if it were a fine”. Two modes of recovery of the fine
have been indicated in Section 421(1) of the Code. The proviso to the

¢ sub-section says that if the sentence directs that in default of payment of the
fine, the offender shall be imprisoned, and if such offender has undergone the
whole of such imprisonment in default, no court shall issue such warrant for
levy of the amount.

11. When this Court pronounced in Hari Singh v. Sukhbir Singh3 that a

court may enforce an order to pay compensation “by imposing a sentence in

d  default” it is open to all courts in India to follow the said course. The said

legal position would continue to hold good until it is overruled by a larger

Bench of this Court. Hence learned Single Judge of the High Court of Kerala

has committed an impropriety by expressing that the said legal direction of

this Court should not be followed by the subordinate courts in Kerala. We

express our disapproval of the course adopted by the said Judge in Rajendran

€ v, Jose*. Tt is unfortunate that when the Sessions Judge has correctly done a

course in accordance with the discipline the Single Judge of the High Court
has incorrectly reversed it.

12. The total amount covered by the cheques involved in the present two
cases was Rs 4,50,000. There is no case for the respondent that the said
amount had been paid either during the pendency of the cases before the trial
court or revision before the High Court or this Court. If the amounts had been
paid to the complainant there perhaps would have been justification for
imposing a flea-bite sentence as had been chosen by the trial court. But in a
case where the amount covered by the cheque remained unpaid it should be
the lookout of the trial Magistrates that the sentence for the offence under
Section 138 should be of such a nature as to give proper effect to the object
9 of the legislation. No drawer of the cheque can be allowed to take dishonour

of the cheque issued by him light-heartedly. The very object of enactment of

provisions like Section 138 of the Act would stand defeated if the sentence is
of the nature passed by the trial Magistrate. It is a different matter if the
accused paid the amount at least during the pendency of the case.

6 (1988) 2 SCC 587 : AIR 1988 SC 1353
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13. Learned counsel for the respondent contended that the complainant
has subsequently filed a civil suit and attached all the properties of the
respondent. That is not a ground for lessening the gravity of the offence or to
impose a minor sentence chosen by the trial court.

14. As we propose to remit the case back to the trial court, we do not
wish to indicate what exactly should be the limit of proper sentence to be
passed. The trial Magistrate shall hear both sides once again in the matter of
sentence and pass a sentence which is condign. We, therefore, set aside the
sentence passed on the respondent and remit the case back to the trial
Magistrate for passing appropriate sentence on the respondent after hearing
both sides.

15. Learned counsel for the respondent made a plea that if the respondent
is able to make payment of the amount covered by the cheques he shall not
be debarred from taking up the plea for mitigation of the sentence. The
respondent will be entitled to make such a plea in the event of his succeeding
in paying the amount covered by the cheques.

16. Appeals are disposed of in the above terms.

(2002) 2 Supreme Court Cases 426

(BEFORE UMESH C. BANERJEE AND N. SANTOSH HEGDE, JJ.)
Criminal Appeal No. 78 of 1999

STATE OF HARYANA .. Appellant;
Versus

RAM SINGH .. Respondent.

With
Criminal Appeal No. 79 of 1999

RAI SAHAB AND ANOTHER .. Appellants;
Versus

STATE OF HARYANA .. Respondent.

Criminal Appeals Nos. 78 and 79 of 19997, decided on January 15, 2002

A. Penal Code, 1860 — Ss. 302 r/w 149 — Benefit of doubt — Murder
by gunshot firing — Medical evidence instead of supporting eyewitness
account running counter to it and such inconsistency rendering the ocular
testimony not dependable and trustworthy — Some bones said to have been
collected by investigating officer from the place of occurrence not placed for
examination before the doctor who conducted post-mortem examination
though the same were produced before court and were identified by
deceased’s brother as the same pieces of bones which were collected by
investigating officer — Though the doctor got the body of deceased X-rayed
for ascertaining the nature of weapons used but he did not mention about

1 From the Judgment and Order dated 2-7-1997 of the Punjab and Haryana High Court in Crl. A,
No. 421-DB of 1995 : (1998) 3 Chandigarh Cri Cas 144
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quo prevailing with regard to Anisha’s custody. The conditions laid down by
the High Court regarding visitation rights to the petitioner are, in our view,
sufficient for Anisha to experience the love and affection both of her father
and mother. There is no reason why the petitioner, who will have access to
Anisha on holidays and weekends, cannot look after her welfare without
having continuous custody of her person.

27. As has repeatedly been said, in these matters the interest of the minor
is of paramount importance to the Court which stands in loco parentis to the
minor. Of course, the wishes of the minor are to be given due weightage, and,
in the instant case, the same has been done. We, therefore, see no reason to
interfere with the order passed by the learned Principal Judge, Family Court,
Mumbai at Bandra, as affirmed by the Bombay High Court.

28. The special leave petitions are, accordingly, dismissed and all interim
orders are hereby dissolved.

(2010) 5 Supreme Court Cases 663

(BEFORE K.G. BALAKRISHNAN, C.J. AND P. SATHASIVAM
AND J.M. PANCHAL, JJ.)

DAMODAR S. PRABHU .. Appellant;

Versus
SAYED BABALAL H. .. Respondent.

Criminal Appeals No. 963 of 2010" with Nos. 964-66 of 2010%,
decided on May 3, 2010

A. Negotiable Instruments Act, 1881 — Ss. 138 and 147 — Guidelines/
Directions issued: (i) to encourage litigants in cheque dishonour cases to opt
for compounding during early stages of litigation to ease choking of criminal
justice system; (ii) for graded scheme of imposing costs on parties who
unduly delay compounding of offence; and (iii) for controlling of filing of
complaints in multiple jurisdictions relatable to same transaction

Held :

It is directed that the writ of summons in a cheque dishonour case should be
suitably modified making it clear to the accused that he could make an
application for compounding of the offences at the first or second hearing of the
case and that if such an application is made, compounding may be allowed by
the court without imposing any costs on the accused. If the accused does not
make an application for compounding as aforesaid, then if an application for
compounding is made before the Magistrate at a subsequent stage, compounding
can be allowed subject to the condition that the accused will be required to pay
10% of the cheque amount to be deposited as a condition for compounding with
the Tegal Services Authority, or such authority as the court deems fit. Similarly,
if the application for compounding is made before the Sessions Court or a High
Court in revision or appeal, such compounding may be allowed on the condition

T Arising out of SLP (Crl.) No. 6369 of 2007. From the Judgment and Order dated 14-8-2007 of
the High Court of Bombay at Goa in Crl. A. No. 74 of 2006

I Arising out of SLPs (Crl.) Nos. 6370-72 of 2007
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that the accused pays 15% of the cheque amount by way of costs. Finally, if the
application for compounding is made before the Supreme Court, the figure
would increase to 20% of the cheque amount. (Para 21)

As far as filing of complaint before multiple jurisdictions relating to same
transaction is concerned, it is directed that it should be mandatory for the
complainant to disclose that no other complaint has been filed in any other court
in respect of the same transaction which should be made on a sworn affidavit
which should accompany the complaint filed under Section 200 CrPC. If it is
found that such multiple complaints have been filed, orders for transfer of the
complaint to the first court should be given, generally speaking, by the High
Court after imposing heavy costs on the complainant for resorting to such a
practice. (Para 23)

These directions should be given effect prospectively. (Para 23)

O.P. Dholakia v. State of Haryana, (2000) 1 SCC 762 : 2000 SCC (Cri) 310; Sivasankaran
v. State of Kerala, (2002) 8 SCC 164 : 2002 SCC (Cri) 1872; Kishore Kumar v. J.K.
Corpn. Ltd., (2004) 13 SCC 494 : (2006) 1 SCC (Cri) 348; Sailesh Shyam Parsekar v.
Baban, (2005) 4 SCC 162 : 2005 SCC (Cri) 1321; Vinay Devanna Nayak v. Ryot Sewa
Sahakari Bank Lid., (2008) 2 SCC 305 : (2008) 1 SCC (Cri) 351; K.M. Ibrahim v.
K.P. Mohammed, (2010) 1 SCC 798 : (2010) 1 SCC (Cri) 921, considered
B. Negotiable Instruments Act, 1881 — Ss. 147 & 138 and S. 320,
Criminal Procedure Code, 1973 — Relative scope — Compounding of
cheque dishonour cases — Scheme for — Held, compounding of offences
under the Negotiable Instruments Act, 1881 is controlled by S. 147 and the
scheme contemplated by S. 320 CrPC will not be applicable in the strict

sense (Paras 10 to 12)
R. Rajeshwari v. H.N. Jagadish, (2008) 4 SCC 82 : (2008) 2 SCC (Cri) 186, considered
C. Negotiable Instruments Act, 1881 — Ss. 147 and 138 —

Compounding of offence — Considerations for — Held, the same is linked
to perceived seriousness of offence and nature of remedy provided —
Criminal Procedure Code, 1973, S. 320 (Para 16)
K.N.C. Pillai: R.V. Kelkar’s Criminal Procedure, Fifth Edn. (Lucknow: Eastern Book
Company, 2008) at p. 444, relied on
D. Negotiable Instroments Act, 1881 — S. 138 — Offence of dishonour
of cheque — Punishment — Nature of — Held, compensatory aspect of
remedy should be given priority over punitive aspect (Para 18)
Arun Mohan: Some thoughts towards law reforms on the topic of Section 138, Negotiable
Instruments Act—Tackling an avalanche of cases at p. 5, relied on
E. Constitution of India — Arts. 136 and 142 — Exercise of power —
Issue of directions, orders or guidelines to do complete justice — Legislative
vacuum — No explicit goidance as to at what stage compounding can be
done under S. 147, Negotiable Instruments Act and whether compounding
can be done at instance of complainant or with leave of court — Though
conscious of the view that guidelines issued to discourage litigants from
unduly delaying the compounding of the offence in cases involving S. 138 of
NI Act could be seen as an act of judicial law-making and therefore an
intrusion into the legislative domain, directions issued to do complete justice
under Article 142 of the Constitution in relation to the subject-matter where

there was a legislative vacuum — Negotiable Instruments Act, 1881 —
Ss. 138 and 141 — Judiciary — Judicial activism/Role of judiciary —
Judicial law-making (Paras 24 and 25)
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F. Negotiable Instruments Act, 1881 — S. 138 — Object of — Stated
(Paras 3 and 4)

P-D/A/46155/CR

Advocates who appeared in this case :
G.E. Vahanvati (Amicus Curiae), Solicitor General for India (Arun Pedneker and V.N.
Raghupathy, Advocates) for the Appellant;
Sunil Kr. Verma, Advocate, for the Respondent.

Chronological list of cases cited on page(s)

1. (2010)1 SCC 798 : (2010) 1 SCC (Cri) 921, K.M. Ibrahim v.

K.P. Mohammed 669f
2. (2008) 4 SCC 82 : (2008) 2 SCC (Cri) 186, R. Rajeshwari v. H.N. Jagadish 669c¢
3. (2008)2 SCC 305 : (2008) 1 SCC (Cri) 351, Vinay Devanna Nayak v. Ryot

Sewa Sahakari Bank Ltd. 668f-g
4. (2005) 4 SCC 162 : 2005 SCC (Cri) 1321, Sailesh Shyam Parsekar v. Baban 667d
5. (2004) 13 SCC 494 : (2006) 1 SCC (Cri) 348, Kishore Kumar v. J. K. Corpn.

Lid. 667d
6. (2002) 8 SCC 164 : 2002 SCC (Cri) 1872, Sivasankaran v. State of Kerala 667d
7. (2000) 1 SCC 762 : 2000 SCC (Cri) 310, O.P. Dholakia v. State of Haryana 667a-b

ORDER

1. Leave granted. The present appeals are in respect of litigation
involving the offence enumerated by Section 138 of the Negotiable
Instruments Act, 1881 (hereinafter “the Act”). It is not necessary for us to
delve into the facts leading up to the institution of proceedings before this
Court since the appellant and the respondent have arrived at a settlement and
prayed for the compounding of the offence as contemplated by Section 147
of the Act. It would suffice to say that the parties were involved in
commercial transactions and that disputes had arisen on account of the
dishonour of five cheques issued by the appellant. Thereafter, the parties
went through the several stages of litigation before their dispute reached this
Court by way of special leave petitions.

2. With regard to the impugned judgments delivered by the High Court of
Bombay at Goa, the appellant has prayed for the setting aside of his
conviction in these matters by relying on the consent terms that have been
arrived at between the parties. The respondent has not opposed this plea and,
therefore, we allow the compounding of the offence and set aside the
appellant’s conviction in each of the impugned judgments.

3. However, there are some larger issues which can be appropriately
addressed in the context of the present case. It may be recalled that Chapter
XVII comprising Sections 138 to 142 was inserted into the Act by the
Banking, Public Financial Institutions and Negotiable Instruments Laws
(Amendment) Act, 1988 (66 of 1988). The object of bringing Section 138
into the statute was to inculcate faith in the efficacy of banking operations
and credibility in transacting business on negotiable instruments. It was to
enhance the acceptability of cheques in settlement of liabilities by making the
drawer liable for penalties in case of bouncing of cheques due to insufficient
arrangements made by the drawer, with adequate safeguards to prevent
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harassment of honest drawers. If the cheque is dishonoured for insufficiency
of funds in the drawer’s account or if it exceeds the amount arranged to be
paid from that account, the drawer is to be punished with imprisonment for a
term which may extend to two years, or with fine which may extend to twice
the amount of the cheque, or with both.

4. It may be noted that when the offence was inserted in the statute in
1988, it carried the provision for imprisonment up to one year, which was
revised to two years following the amendment to the Act in 2002. It is quite
evident that the legislative intent was to provide a strong criminal remedy in
order to deter the worryingly high incidence of dishonour of cheques. While
the possibility of imprisonment up to two years provides a remedy of a
punitive nature, the provision for imposing a *“fine which may extend to twice
the amount of the cheque” serves a compensatory purpose. What must be
remembered is that the dishonour of a cheque can be best described as a
regulatory offence that has been created to serve the public interest in
ensuring the reliability of these instruments. The impact of this offence is
usually confined to the private parties involved in commercial transactions.

S. Invariably, the provision of a strong criminal remedy has encouraged
the institution of a large number of cases that are relatable to the offence
contemplated by Section 138 of the Act. So much so, that at present a
disproportionately large number of cases involving the dishonour of cheques
is choking our criminal justice system, especially at the level of Magistrates’
Courts. As per the 213th Report of the Law Commission of India, more than
38 lakh cheque bouncing cases were pending before various courts in the
country as of October 2008. This is putting an unprecedented strain on our
judicial system.

6. Mr Goolam E. Vahanvati, Solicitor General (now Attorney General for
India) had appeared as amicus curiae in the present matter and referred to the
facts herein as an illustration of how parties involved in cheque bounce cases
usually seek the compounding of the offence at a very late stage. The
interests of justice would indeed be better served if parties resorted to
compounding as a method to resolve their disputes at an early stage instead
of engaging in protracted litigation before several forums, thereby causing
undue delay, expenditure and strain on part of the judicial system. This is
clearly a situation that is causing some concern, since Section 147 of the Act
does not prescribe as to what stage is appropriate for compounding the
offence and whether the same can be done at the instance of the complainant
or with the leave of the court.

7. The learned Attorney General stressed on the importance of using
compounding as an expedient method to hasten the disposal of cases. In this
regard, the learned Attorney General has proposed that this Court should
frame some guidelines to disincentivise litigants from seeking the
compounding of the offence at an unduly late stage of litigation. In other
words, judicial directions have been sought to nudge litigants in cheque
bounce cases to opt for compounding during the early stages of litigation,
thereby bringing down the arrears.
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8. Before examining the guidelines proposed by the learned Attorney
General, it would be useful to clarify the position relating to the
compounding of offences under the Negotiable Instruments Act, 1881. Even
before the insertion of Section 147 in the Act (by way of an amendment in
2002) some High Courts had permitted the compounding of the offence
contemplated by Section 138 during the later stages of litigation. In fact, in
O.P. Dholakia v. State of Haryana' a Division Bench of this Court had
permitted the compounding of the offence even though the petitioner’s
conviction had been upheld by all the three designated forums. After noting
that the petitioner had already entered into a compromise with the
complainant, the Bench had rejected the State’s argument that this Court need
not interfere with the conviction and sentence since it was open to the parties
to enter into a compromise at an earlier stage and that they had not done so.
The Bench had observed: (SCC p. 763, para 3)

“3. ... taking into consideration the nature of offence in question and
the fact that the complainant and the accused have already entered into a
compromise, we think it appropriate to grant permission, in the peculiar
facts and circumstances of the present case, to compound.”

Similar reliefs were granted in the orders reported as Sivasankaran v. State of
Kerala?, Kishore Kumar v. J.K. Corpn. Ltd.? and Sailesh Shyam Parsekar v.
Baban* among other cases.

9. As mentioned above, the Negotiable Instruments Act, 1881 was
amended by the Negotiable Instruments (Amendment and Miscellaneous
Provisions) Act, 2002 which inserted a specific provision i.e. Section 147 “to
make the offences under the Act compoundable”. We can refer to the
following extract from the Statement of Objects and Reasons attached to the
2002 amendment which is self-explanatory:

“Prefatory Note—Statement of Objects and Reasons.—The Negotiable
Instruments Act, 1881 was amended by the Banking, Public Financial
Institutions and Negotiable Instruments Laws (Amendment) Act, 1988
wherein a new Chapter XVII was incorporated for penalties in case of
dishonour of cheques due to insufficiency of funds in the account of the
drawer of the cheque. These provisions were incorporated with a view to
encourage the culture of use of cheques and enhancing the credibility of the
instrument. The existing provisions in the Negotiable Instruments Act, 1881,
namely, Sections 138 to 142 in Chapter XVII have been found deficient in
dealing with dishonour of cheques. Not only the punishment provided in the
Act has proved to be inadequate, the procedure prescribed for the courts to
deal with such matters has been found to be cumbersome. The courts are
unable to dispose of such cases expeditiously in a time bound manner in
view of the procedure contained in the Act.” (emphasis supplied)

1 (2000) 1 SCC 762 : 2000 SCC (Cri) 310
2 (2002) 8 SCC 164 : 2002 SCC (Cri) 1872
3 (2004) 13 SCC 494 : (2006) 1 SCC (Cri) 348
4 (2005) 4 SCC 162 : 2005 SCC (Cri) 1321
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In order to address the deficiencies referred to above, Section 10 of the 2002
amendment inserted Sections 143, 144, 145, 146 and 147 into the Act, which
deal with aspects such as the power of the court to try cases summarily
(Section 143), mode of service of summons (Section 144), evidence on
affidavit (Section 145), bank’s slip to be considered as prima facie evidence
of certain facts (Section 146) and offences under the Act to be compoundable
(Section 147).

10. At present, we are of course concerned with Section 147 of the Act,
which reads as follows:

“147. Offences to be compoundable—Notwithstanding anything
contained in the Code of Criminal Procedure, 1973 (2 of 1974), every
offence punishable under this Act shall be compoundable.”

At this point, it would be apt to clarify that in view of the non obstante
clause, the compounding of offences under the Negotiable Instruments Act,
1881 is controlled by Section 147 and the scheme contemplated by Section
320 of the Code of Criminal Procedure (hereinafter “CrPC”) will not be
applicable in the strict sense since the latter is meant for the specified
offences under the Penal Code, 1860.

11. So far as CrPC is concerned, Section 320 deals with offences which
are compoundable, either by the parties without the leave of the court or by
the parties but only with the leave of the court. Sub-section (1) of Section 320
enumerates the offences which are compoundable without the leave of the
court, while sub-section (2) of the said section specifies the offences which
are compoundable with the leave of the court.

12. Section 147 of the Negotiable Instruments Act, 1881 is in the nature
of an enabling provision which provides for the compounding of offences
prescribed under the same Act, thereby serving as an exception to the general
rule incorporated in sub-section (9) of Section 320 CrPC which states that
“No offence shall be compounded except as provided by this section”. A bare
reading of this provision would lead us to the inference that offences
punishable under laws other than the Penal Code also cannot be
compounded. However, since Section 147 was inserted by way of an
amendment to a special law, the same will override the effect of Section
320(9) CrPC, especially keeping in mind that Section 147 carries a non
obstante clause.

13. In Vinay Devanna Nayak v. Ryot Sewa Sahakari Bank Ltd. this Court
had examined “whether an offence punishable under Section 138 of the Act
which is a special law can be compounded”. After taking note of a divergence
of views in past decisions, this Court took the following position (C.K.
Thakker, J. at SCC p. 310, para 17):

“17. ... This provision is intended to prevent dishonesty on the part of
the drawer of negotiable instruments in issuing cheques without
sufficient funds or with a view to inducing the payee or holder in due
course to act upon it. It thus seeks to promote the efficacy of bank

5 (2008) 2 SCC 305 : (2008) 1 SCC (Cri) 351
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operations and ensures credibility in transacting business through
cheques. In such matters, therefore, normally compounding of offences
should not be denied. Presumably, Parliament also realised this aspect
and inserted Section 147 by the Negotiable Instruments (Amendment and
Miscellaneous Provisions) Act, 2002 (55 of 2002).”

In the same decision, the Court had also noted: (SCC p. 308, para 11)

“l1. ... Certain offences are very serious in which compromise or
settlement is not permissible. Some other offences, on the other hand, are
not so serious and the law may allow the parties to settle them by
entering into a compromise. The compounding of an offence signifies
that the person against whom an offence has been committed has
received some gratification to an act as an inducement for his abstaining
from proceeding further with the case.”

14. It would also be pertinent to refer to this Court’s decision in R.

Rajeshwari v. H.N. Jagadish® wherein the following observations were made
(S.B. Sinha, J. at SCC p. 85, para 12):

“I2. Negotiable Instruments Act is a special Act. Section 147 of the
Act provides for a non obstante clause, stating:

‘147. Offences to be compoundable.—Notwithstanding anything
contained in the Code of Criminal Procedure, 1973 (2 of 1974),
every offence punishable under this Act shall be compoundable.’

Indisputably, the provisions of the Code of Criminal Procedure, 1973
would be applicable to the proceedings pending before the courts for trial
of offences under the said Act. Stricto sensu, however, the table appended
to Section 320 of the Code of Criminal Procedure is not attracted as the
provisions mentioned therein refer only to provisions of the Penal Code
and none other.”

15. The compounding of the offence at later stages of litigation in cheque

bouncing cases has also been held to be permissible in a recent decision of
this Court, reported as K.M. Ibrahim v. K.P. Mohammed’ wherein Kabir, J.
has noted (at SCC p. 302, paras 13-14):

“13. As far as the non obstante clause included in Section 147 of the
1881 Act is concerned, the 1881 Act being a special statute, the
provisions of Section 147 will have an overriding effect over the
provisions of the Code relating to compounding of offences. ...

14. It is true that the application under Section 147 of the Negotiable
Instruments Act was made by the parties after the proceedings had been
concluded before the appellate forum. However, Section 147 of the
aforesaid Act does not bar the parties from compounding an offence
under Section 138 even at the appellate stage of the proceedings.
Accordingly, we find no reason to reject the application under Section

6 (2008) 4 SCC 82 : (2008) 2 SCC (Cri) 186
7 (2010) 1 SCC 798 : (2010) 1 SCC (Cri) 921 : (2009) 14 Scale 262
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147 of the aforesaid Act even in a proceeding under Article 136 of the
Constitution.”

16. It is evident that the permissibility of the compounding of an offence
is linked to the perceived seriousness of the offence and the nature of the
remedy provided. On this point we can refer to the following extracts from an
academic commentary [cited from: K.N.C. Pillai, R.V. Kelkar’s Criminal
Procedure, Fifth Edn. (LLucknow: Eastern Book Company, 2008) at p. 444]:

“17.2. Compounding of offences—A crime is essentially a wrong
against the society and the State. Therefore any compromise between the
accused person and the individual victim of the crime should not absolve
the accused from criminal responsibility. However, where the offences
are essentially of a private nature and relatively not quite serious, the
Code considers it expedient to recognise some of them as compoundable
offences and some others as compoundable only with the permission of
the court.”

17. In a recently published commentary, the following observations have
been made with regard to the offence punishable under Section 138 of the
Act [cited from: Arun Mohan, Some thoughts towards law reforms on the
topic of Section 138, Negotiable Instruments Act—Tackling an avalanche of
cases (New Delhi: Universal LLaw Publishing Co. Pvt. Ltd., 2009) at p. 5]:

*... Unlike that for other forms of crime, the punishment here (insofar
as the complainant is concerned) is not a means of seeking retribution,
but is more a means to ensure payment of money. The complainant’s
interest lies primarily in recovering the money rather than seeing the
drawer of the cheque in jail. The threat of jail is only a mode to ensure
recovery. As against the accused who is willing to undergo a jail term,
there is little available as remedy for the holder of the cheque.

If we were to examine the number of complaints filed which were
‘compromised’ or ‘settled” before the final judgment on one side and the
cases which proceeded to judgment and conviction on the other, we will
find that the bulk was settled and only a miniscule number continued.”

18. It is quite obvious that with respect to the offence of dishonour of
cheques, it is the compensatory aspect of the remedy which should be given
priority over the punitive aspect. There is also some support for the
apprehensions raised by the learned Attorney General that a majority of
cheque bounce cases are indeed being compromised or settled by way of
compounding, albeit during the later stages of litigation thereby contributing
to undue delay in justice delivery. The problem herein is with the tendency of
litigants to belatedly choose compounding as a means to resolve their
dispute. Furthermore, the written submissions filed on behalf of the learned
Attorney General have stressed on the fact that unlike Section 320 CrPC,
Section 147 of the Negotiable Instruments Act provides no explicit guidance
as to what stage compounding can or cannot be done and whether
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compounding can be done at the instance of the complainant or with the
leave of the court.

19. As mentioned earlier, the learned Attorney (General’s submission is
that in the absence of statutory guidance, parties are choosing compounding
as a method of last resort instead of opting for it as soon as the Magistrates
take cognizance of the complaints. One explanation for such behaviour could
be that the accused persons are willing to take the chance of progressing
through the various stages of litigation and then choose the route of
settlement only when no other route remains. While such behaviour may be
viewed as rational from the viewpoint of litigants, the hard facts are that the
undue delay in opting for compounding contributes to the arrears pending
before the courts at various levels. If the accused is willing to settle or
compromise by way of compounding of the offence at a later stage of
litigation, it is generally indicative of some merit in the complainant’s case.
In such cases it would be desirable if parties choose compounding during the
earlier stages of litigation. If however, the accused has a valid defence such
as a mistake, forgery or coercion among other grounds, then the matter can
be litigated through the specified forums.

20. It may be noted here that Section 143 of the Act makes an offence
under Section 138 triable by a Judicial Magistrate, First Class (JMFC). After
trial, the progression of further legal proceedings would depend on whether
there has been a conviction or an acquittal.

* In the case of conviction, an appeal would lie to the Court of
Sessions under Section 374(3)(a) CrPC; thereafter a revision to
the High Court under Sections 397/401 CrPC and finally a
petition before the Supreme Court, seeking special leave to
appeal under Section 136 of the Constitution of India. Thus, in
case of conviction there will be four levels of litigation,

¢ In the case of acquittal by JIMFC, the complainant could appeal
to the High Court under Section 378(4) CrPC, and thereafter for
special leave to appeal to the Supreme Court under Article 136.
In such an instance, therefore, there will be three levels of
proceedings.

21. With regard to the progression of litigation in cheque bouncing cases,
the learned Attorney General has urged this Court to frame guidelines for a
graded scheme of imposing costs on parties who unduly delay compounding
of the offence. It was submitted that the requirement of deposit of the costs
will act as a deterrent for delayed composition, since at present, free and easy
compounding of offences at any stage, however belated, gives an incentive to
the drawer of the cheque to delay settling the cases for years. An application
for compounding made after several years not only results in the system
being burdened but the complainant is also deprived of effective justice. In
view of this submission, we direct that the following guidelines be followed:
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THE GUIDELINES

(i) In the circumstances, it is proposed as follows:

(@) That directions can be given that the writ of summons be
suitably modified making it clear to the accused that he could make
an application for compounding of the offences at the first or second
hearing of the case and that if such an application is made,
compounding may be allowed by the court without imposing any
costs on the accused.

(b) If the accused does not make an application for compounding
as aforesaid, then if an application for compounding is made before
the Magistrate at a subsequent stage, compounding can be allowed
subject to the condition that the accused will be required to pay 10%
of the cheque amount to be deposited as a condition for
compounding with the Legal Services Authority, or such authority as
the court deems fit.

(c) Similarly, if the application for compounding is made before
the Sessions Court or a High Court in revision or appeal, such
compounding may be allowed on the condition that the accused pays
15% of the cheque amount by way of costs.

(d) Finally, if the application for compounding is made before
the Supreme Court, the figure would increase to 20% of the cheque
amount.

22, Let it also be clarified that any costs imposed in accordance with
these Guidelines should be deposited with the Legal Services Authority
operating at the level of the court before which compounding takes place. For
instance, in case of compounding during the pendency of proceedings before
a Magistrate’s Court or a Court of Session, such costs should be deposited
with the District Legal Services Authority. Likewise, costs imposed in
connection with composition before the High Court should be deposited with
the State Legal Services Authority and those imposed in connection with
composition before the Supreme Court should be deposited with the National
Legal Services Authority.

23. We are also in agreement with the learned Attorney General’s
suggestions for controlling the filing of multiple complaints that are relatable
to the same transaction. It was submitted that complaints are being
increasingly filed in multiple jurisdictions in a vexatious manner which
causes tremendous harassment and prejudice to the drawers of the cheque.
For instance, in the same transaction pertaining to a loan taken on an
instalment basis to be repaid in equated monthly instalments, several cheques
are taken which are dated for each monthly instalment and upon the
dishonour of each of such cheques, different complaints are being filed in
different courts which may also have jurisdiction in relation to the complaint.
In light of this submission, we direct that it should be mandatory for the
complainant to disclose that no other complaint has been filed in any other
court in respect of the same transaction. Such a disclosure should be made on
a sworn affidavit which should accompany the complaint filed under Section
200 CrPC. If it is found that such multiple complaints have been filed, orders
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for transfer of the complaint to the first court should be given, generally
speaking, by the High Court after imposing heavy costs on the complainant
for resorting to such a practice. These directions should be given effect
prospectively.

24. We are also conscious of the view that the judicial endorsement of the
abovequoted Guidelines could be seen as an act of judicial law-making and
therefore an intrusion into the legislative domain. It must be kept in mind that
Section 147 of the Act does not carry any guidance on how to proceed with
the compounding of offences under the Act. We have already explained that
the scheme contemplated under Section 320 CrPC cannot be followed in the
strict sense. In view of the legislative vacuum, we see no hurdle to the
endorsement of some suggestions which have been designed to discourage
litigants from unduly delaying the composition of the offence in cases
involving Section 138 of the Act.

25, The graded scheme for imposing costs is a means to encourage
compounding at an early stage of litigation. In the status quo, valuable time
of the court is spent on the trial of these cases and the parties are not liable to
pay any court fee since the proceedings are governed by the Code of
Criminal Procedure, even though the impact of the offence is largely
confined to the private parties. Even though the imposition of costs by the
competent court is a matter of discretion, the scale of costs has been
suggested in the interest of uniformity. The competent court can of course
reduce the costs with regard to the specific facts and circumstances of a case,
while recording reasons in writing for such variance. Bona fide litigants
should of course contest the proceedings to their logical end.

26. Even in the past, this Court has used its power to do complete justice
under Article 142 of the Constitution to frame guidelines in relation to the
subject-matter where there was a legislative vacuum.

27. The present set of appeals are disposed of accordingly.

(2010) 5 Supreme Court Cases 673
(BEFORE R.V. RAVEENDRAN AND DR. M.K. SHARMA, JJ.)
ABRAR AHMED GULAM AHMED .. Appellant;
Versus
STATE OF MAHARASHTRA .. Respondent.
Criminal Appeal No. 940 of 2008, decided on April 23, 2010
Criminal Law — Maharashtra Control of Organised Crime Act, 1999
(30 of 1999) — Ss.2(1)(e) and 5 — Supreme Court’s direction to Special
Court — Issues raised by appellant herein, in miscellaneous application in

Mcoc special case — Directed to be considered on its own merits in light of
findings given in Zameer Ahmed Latifur Rehman Sheikh case, (2010) 5 SCC

246, if fresh application is moved by him (Para 2)
Zameer Ahmed Latifur Rehman Sheikh v. State of Maharashtra, (2010) 5 SCC 246, referred to
Direction issued H-D/46088/CR

+ From the Judgment and Order dated 15-4-2008 of the Special Court under MCOC Act at Gr.
Bombay in Misc. Application No. 142 of 2008 in MCOC Special Case No. 23 of 2006
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tenement only under Regulation 33(7) and not Regulation 33(9). Regulation
33(9) was invoked only to get additional FSI of 1.5 by MHADA.

a 19. We may at this juncture note that the question whether Regulation
33(9) will apply as contended by the appellant or Regulation 33(7) read with
Regulation 33(9) will apply, as contended by the respondents, is academic
and not relevant for the purpose of ascertaining whether the appellants as old
occupants are entitled to any additional balcony area.

20. Under the Scheme approved by this Court, MHADA which did not
®  have adequate funds for constructing tenements, proposed to execute the
project through a developer. The arrangement as per the Scheme was that the
benefit of Regulation 33(9) was to be taken only for utilising the higher FSI
floor and the development by the developer will be governed by DC
Regulation 33(7) read with Appendix III.

21, Appendix III requires that each occupant to be rehabilitated should be
given a minimum carpet area of 225 sq ft. As per the Scheme approved, the
contractor had to construct 335 tenements for the rehabilitation of the
existing occupants free of cost and each tenement was to be of an area of 225
sq ft. The Scheme did not contemplate construction and delivery of any
balcony in addition to the 225 sq ft carpet area. Insofar as the area to be
od delivered to the previous occupants is concerned, the extent is clear, that is,

225 sq ft without any balcony. Further, the assumption of the appellants that

if the matter had been governed by Regulation 33(9), the tenement

measurement would have been 225 sq ft plus a balcony of a minimum
measurement of 10% of 22.5 sq ft, is baseless as Regulation 33(9) does not
require it. Be that as it may.

e 22. We therefore find no merit in this appeal and the same is dismissed.

(2010) 11 Supreme Court Cases 441

(BEFORE K.G. BALAKRISHNAN, C.J. AND P. SATHASIVAM AND
J.M. PANCHAL, J1.)

f RANGAPPA .. Appellant;
Versits
SRI MOHAN .. Respondent.
Criminal Appeal No. 1020 of 20107, decided on May 7, 2010

g A. Negotiable Instruments Act, 1881 — S. 139 — Presumption under —
Scope of — Held, presumption mandated by S. 139 includes a presumption
that there exists a legally enforceable debt or liability — However, such
presumption is rebuttable in nature — Criminal Trial — Proof —
Presumptions — Generally

h

T Arising out of SLP (Crl.) No. 407 of 2006. From the Judgment and Order dated 26-10-2005 of
the High Court of Karnataka, Bangalore in Crl. A. No. 1367 of 2005
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Held :

The presumption mandated by Section 139 includes a presumption that there
exists a legally enforceable debt or liability. This is of course in the nature of a
rebuttable presumption and it is open to the accused to raise a defence wherein
the existence of a legally enforceable debt or liability can be contested. However,
herein, there can be no doubt that there is an initial presumption which favours
the respondent complainant. (Para 26)

Krishna Janardhan Bhat v. Dattatraya G. Hegde, (2008) 4 SCC 54 : (2008) 2 SCC (Cri)
166, overruled on this point

B. Negotiable Instruments Act, 1881 — Ss. 138 and 139 — Purpose,

relative scope and functioning of, explained — Rebuttable presumption
under S. 139 — Standard of proof for rebutting, stated — Manner in which
defence can be raised by accused, outlined — Reliance on prosecution

materials by accused to prove defence, held, permissible — Criminal Trial
— Proof — Burden and Onus of proof — Reverse onus statutory clauses —
Interpretation of — Standard of proof in such cases

Held :

Section 139 is an example of a reverse onus clause that has been included in
furtherance of the legislative objective of improving the credibility of negotiable
instruments. While Section 138 of the Act specifies a strong criminal remedy in
relation to the dishonour of cheques, the rebuttable presumption under Section
139 is a device to prevent undue delay in the course of litigation. However, it
must be remembered that the offence made punishable by Section 138 can be
better described as a regulatory offence since the bouncing of a cheque is largely
in the nature of a civil wrong whose impact is usually confined to the private
parties involved in commercial transactions. In such a scenario, the test of
proportionality should guide the construction and interpretation of reverse onus
clauses and the defendant-accused cannot be expected to discharge an unduly
high standard of proof. (Para 27)

The reverse onus clauses usually impose an evidentiary burden and not a
persuasive burden. Keeping this in view, it is a settled position that when an
accused has to rebut the presumption under Section 139, the standard of proof
for doing so is that of “preponderance of probabilities”. Therefore, if the accused
is able to raise a probable defence which creates doubts about the existence of a
legally enforceable debt or liability, the prosecution can fail. The accused can
rely on the materials submitted by the complainant in order to raise such a
defence and it is conceivable that in some cases the accused may not need to

adduce evidence of his/her own. (Para 28)
C. Negotiable Instruments Act, 1881 — Ss. 138 and 139 — Dishonour of
cheque — Conviction for — Matters to be considered by court — Held,

what courts have to consider is whether ingredients of offence enumerated
in S. 138 have been met and if so, whether accused was able to rebut

statutory presumption contemplated under S. 139 (Para 18)
D. Negotiable Instruments Act, 1881 — S. 138 — Dishonour of
post-dated cheque — On account of ‘“stop payment” instructions sent by

drawer to his bank — S. 138 if attracted — Held, S. 138 can be attracted in
such a case, irrespective of insufficiency of funds in his account (Para 18)
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Goaplast (P) Ltd. v. Chico Ursula D’Souza, (2003) 3 SCC 232 : 2003 SCC (Cri) 603,
affirmed

a E. Negotiable Instruments Act, 1881 — Ss. 138 and 139 — Dishonour of

cheque — Conviction confirmed — Appellant-accused, drawer of cheque in
question, neither raising a probable defence nor able to contest existence of
a legally enforceable debt or liability — High Court reversing his acquittal
— Sustainability — Held, complaint discloses prima facie existence of a
legally enforceable debt or liability — Since appellant admitted that

b signature on the cheque was his, statutory presumption under S. 139 comes
into play and the same was not rebutted even with regard to the materials
submitted by complainant — Appellant not able to prove ‘“lost cheque”
theory — Apart from not raising a probable defence, appellant was also not
able to contest the existence of a legally enforceable debt or liability —
Hence, his conviction by High Court, held, proper

c Dismissing the appeal, the Supreme Court
Held :

The High Court’s view that the accused did not raise a probable defence, is
correct. The defence by the appellant-accused of the loss of a blank cheque was
taken up belatedly. In the “stop payment” instructions sent to his Bank, the
accused had mentioned the date of cheque, different to that of the complainant’s
version. Moreover, the High Court rightly noted that if the accused had indeed
lost a blank cheque bearing his signature, the question of his mentioning the date
of the cheque could not arise. Furthermore, the instructions to “‘stop payment”
had not even mentioned that the cheque had been lost. A perusal of the trial
record also shows that the accused appeared to be aware of the fact that the
cheque was with the complainant. Furthermore, the very fact that the accused
had failed to reply to the statutory notice under Section 138 of the Act leads to
the inference that there was merit in the complainant’s version. Apart from not
raising a probable defence, the appellant-accused was not able to contest the
existence of a legally enforceable debt or liability. (Paras 14 and 29)

The fact that the accused had made regular payments to the complainant in
relation to the construction of his house does not preclude the possibility of the
complainant having spent his own money for the same purpose. As per the record
of the case, there was a slight discrepancy in the complainant’s version, insofar
as it was not clear whether the accused had asked for a hand loan to meet the
construction-related expenses or whether the complainant had incurred the said
expenditure over a period of time. Either way, the complaint discloses the prima
facie existence of a legally enforceable debt or liability since the complainant has
9 maintained that his money was used for the construction expenses. Since the

accused did admit that the signature on the cheque was his, the statutory

presumption comes into play and the same has not been rebutted even with

regard to the materials submitted by the complainant. (Para 30)

Hiten P. Dalal v. Bratindranath Banerjee, (2001) 6 SCC 16 : 2001 SCC (Cri) 960,
relied on

35



SCC Online Web Edition, © 2022 EBC Publishing Pvt. Ltd.

Page 4 Wednesday, October 12, 2022

Printed For: Shri Sumit Kumar Harshyana

SCC Online Web Edition: http://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2022 Eastern Book Company.

444 SUPREME COURT CASES (2010) 11 SCC

Goaplast (P) Ltd. v. Chico Ursula D’Souza, (2003) 3 SCC 232 : 2003 SCC (Cri) 603;
Krishna Janardhan Bhat v. Dattatraya G. Hegde, (2008) 4 SCC 54 : (2008) 2 SCC (Cri)
166; Mallavarapu Kasivisweswara Rao v. Thadikonda Ramulu Firm, (2008) 7 SCC 655;
Bharat Barrel & Drum Mfg. Co. v. Amin Chand Payrelal, (1999) 3 SCC 35; M.M.T.C.
Ltd. v. Medchl Chemicals & Pharma (P) Ltd., (2002) 1 SCC 234 : 2002 SCC (Cri) 121,

affirmed
Hence, there is no reason to interfere with the final order of the High Court,
which recorded a finding of conviction against the appellant. (Para 31)

Y-D/A/46311SVR

Advocates who appeared in this case :
Girish Ananthamurthy and P.P. Singh, Advocates, for the Appellant;
Basava Prabhu S. Patil, Senior Advocate (B. Subrahmanya Prasad and V.N.
Raghupathy, Advocates) for the Respondent.

Chronological list of cases cited on page(s)
1. (2008) 7 SCC 655, Mallavarapu Kasivisweswara Rao v. Thadikonda
Ramulu Firm 452a, 452¢
2. (2008) 4 SCC 54 : (2008) 2 SCC (Cri) 166, Krishna Janardhan Bhat v.
Dattatraya G. Hegde (overruled on this point) 449f, 450e-f,

451a-b, 453a-b, 453¢
3. (2003) 3 SCC 232 : 2003 SCC (Cri) 603, Goaplast (P) Ltd. v. Chico Ursula

D’Souza 448¢
4. (2002) 1 SCC 234 : 2002 SCC (Cri) 121, M. M.T.C. Ltd. v. Medchl

Chemicals & Pharma (P) Ltd. 453b
5. (2001) 6 SCC 16 : 2001 SCC (Cri) 960, Hiten P. Dalal v. Bratindranath Banerjee 451b
6. (1999) 3 SCC 35, Bharat Barrel & Drum Mfg. Co. v. Amin Chand Payrelal 452¢

The Judgment of the Court was delivered by

K.G. BALAKRISHNAN, C.J.— Leave granted. In the present case, the
trial court had acquitted the appellant-accused in a case related to the
dishonour of a cheque under Section 138 of the Negotiable Instruments Act,
1881 (hereinafter “the Act”). This finding of acquittal had been made by the
Additional JIMFC at Ranebennur, Karnataka in Criminal Case No. 993 of
2001, by way of a judgment dated 30-5-2005.

2. On appeal by the respondent complainant, the High Court had reversed
the trial court’s decision and recorded a finding of conviction while directing
that the appellant-accused should pay a fine of ¥75,000, failing which he
would have to undergo three months’ simple imprisonment (SI). Aggrieved
by this final order passed by the High Court of Karnataka (in Criminal
Appeal No. 1367 of 2005) dated 26-10-2005, the appellant-accused has
approached this Court by way of a petition seeking special leave to appeal.

3. The legal question before us pertains to the proper interpretation of
Section 139 of the Act which shifts the burden of proof on to the accused in
respect of cheque bouncing cases. More specifically, we have been asked to
clarify the manner in which this statutory presumption can be rebutted.

4. Before addressing the legal question, it would be apt to survey the
facts leading up to the present litigation. Admittedly, both the
appellant-accused and the respondent claimant are residents of Ranebennur,
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Karnataka. The appellant-accused is a mechanic who had engaged the
services of the respondent complainant who is a Civil Engineer, for the

a purpose of supervising the construction of his house in Ranebennur. The said
construction was completed on 20-10-1998 and this indicates that the parties
were well acquainted with each other.

5. As per the respondent complainant, the chain of facts unfolded in the
following manner. In October 1998, the accused had requested him for a
hand loan of 45,000 in order to meet the construction expenses. In view of

b their acquaintance, the complainant had paid ¥45,000 by way of cash. On
receiving this amount, the appellant-accused had initially assured repayment
by October 1999 but on failure to do so, he sought more time till December
2000.

6. The accused had then issued a cheque bearing No. 0886322,
post-dated for 8-2-2001 for 45,000 drawn on Syndicate Bank, Kudremukh

¢ Branch. Consequently, on 8-2-2001, the complainant had presented this
cheque through Karnataka Bank, Ranebennur for encashment. However, on
16-2-2001 the said Bank issued a return memo stating that the “payment has
been stopped by the drawer” and this memo was handed over to the
complainant on 21-2-2001.

7. The complainant had then issued notice to the accused in this regard

d on 26-2-2001. On receiving the same, the accused failed to honour the
cheque within the statutorily prescribed period and also did not reply to the
notice sent in the manner contemplated under Section 138 of the Act.

8. Following these developments, the complainant had filed a complaint
(under Section 200 of the Code of Criminal Procedure) against the accused
for the offence punishable under Section 138 of the Act. The

e appellant-accused had raised the defence that the cheque in question was a
blank cheque bearing his signature which had been lost and that it had come
into the hands of the complainant who had then tried to misuse it. The
accused’s case was that there was no legally enforceable debt or liability
between the parties since he had not asked for a hand loan as alleged by the
complainant.

f 9. The trial Judge found in favour of the accused by taking note of some
discrepancies in the complainant’s version. As per the trial Judge, in the
course of the cross-examination the complainant was not certain as to when
the accused had actually issued the cheque. It was noted that while the
complaint stated that the cheque had been issued in December 2000, at a later
point it was conceded that the cheque had been handed over when the

g accused had met the complainant to obtain the work completion certificate
for his house in March 2001. Later, it was stated that the cheque had been
with the complainant about 15-20 days prior to the presentation of the same
for encashment, which would place the date of handing over of the cheque in
January 2001.

10. Furthermore, the trial Judge noted that in the complaint it had been
h submitted that the complainant had paid ¥45,000 in cash as a hand loan to the
accused, whereas during the cross-examination it appeared that the
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complainant had spent this amount during the construction of the accused’s
house from time to time and that the complainant had realised the extent of
the liability after auditing the costs on completion of the construction. Apart
from these discrepancies on part of the complainant, the trial Judge also
noted that the accused used to pay the complainant a monthly salary in lieu
of his services as a building supervisor apart from periodically handing over
the money which was used for the construction of the house. In light of these
regular payments, the trial Judge found it unlikely that the complainant
would have spent his own money on the construction work.

11. With regard to these observations, the trial Judge held that there was
no material to substantiate that the accused had issued the cheque in relation
to a legally enforceable debt. It was observed that the accused’s failure to
reply to the notice sent by the complainant did not attract the presumption
under Section 139 of the Act since the complainant had failed to prove that
he had given a hand loan to the accused and that the accused had issued a
cheque as alleged.

12. Furthermore, the trial Judge erroneously decided that the offence
made punishable by Section 138 of the Act had not been committed in this
case since the alleged dishonour of cheque was not on account of
insufficiency of funds since the accused had instructed his Bank to stop
payment. Accordingly, the trial Judge had recorded a finding of acquittal.
However, on appeal against acquittal, the High Court reversed the findings
and convicted the appellant-accused.

13. The High Court in its order noted that in the course of the trial
proceedings, the accused had admitted that the signature on the impugned
cheque (No. 0886322 dated 8-2-2001) was indeed his own. Once this fact has
been acknowledged, Section 139 of the Act mandates a presumption that the
cheque pertained to a legally enforceable debt or liability. This presumption
is of a rebuttal nature and the onus is then on the accused to raise a probable
defence. With regard to the present facts, the High Court found that the
defence raised by the accused was not probable.

14. In respect of the accused’s stand that he had lost a blank cheque
bearing his signature, the High Court noted that in the instructions sent by the
accused to his Bank for stopping payment, there is a reference to Cheque No.
0886322 dated 20-7-1999. This is in conflict with the complainant’s version
wherein the accused had given instructions for stopping payment in respect
of the same cheque, albeit one which was dated 8-2-2001. The High Court
also noted that if the accused had indeed lost a blank cheque bearing his
signature, the question of his mentioning the date of the cheque as 20-7-1999
could not arise. At a later point in the order, it has been noted that the
instructions sent by the accused to his Bank for stopping payment on the
cheque do not mention that the same had been lost. However, the
correspondence does refer to the cheque being dated 20-7-1999.

15. Furthermore, during the cross-examination of the complainant, it was
suggested on behalf of the accused that the complainant had the custody of
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the cheque since 1998. This suggestion indicates that the accused was aware
of the fact that the complainant had the cheque, thereby weakening his claim

g of having lost a blank cheque. Furthermore, a perusal of the record shows
that the accused had belatedly taken up the defence of having lost a blank
cheque at the time of his examination during the trial. Prior to the filing of
the complaint, the accused had not even replied to the notice sent by the
complainant since that would have afforded an opportunity to raise the
defence at an earlier stage.

b 16. All of these circumstances led the High Court to conclude that the
accused had not raised a probable defence to rebut the statutory presumption.
It was held that:

“6. Once the cheque relates to the account of the accused and he
accepts and admits the signatures on the said cheque, then initial
presumption as contemplated under Section 139 of the Negotiable

c Instruments Act has to be raised by the court in favour of the
complainant. The presumption referred to in Section 139 of the NI Act is
a mandatory presumption and not a general presumption, but the accused
is entitled to rebut the said presumption.

What is required to be established by the accused in order to rebut

the presumption is different from each case under the given

a circumstances. But the fact remains that a mere plausible explanation is

not expected from the accused and it must be more than a plausible

explanation by way of rebuttal evidence. In other words, the defence

raised by way of rebuttal evidence must be probable and capable of being
accepted by the court.

The defence raised by the accused was that a blank cheque was lost
e by him, which was made use of by the complainant. Unless this barrier is
crossed by the accused, the other defence raised by him whether the
cheque was issued towards the hand loan or towards the amount spent by
the complainant need not be considered....”

Hence, the High Court concluded that the alleged discrepancies on part of the
complainant which had been noted by the trial court were not material since

f the accused had failed to raise a probable defence to rebut the presumption
placed on him by Section 139 of the Act. Accordingly, the High Court
recorded a finding of conviction.

17. In the course of the proceedings before this Court, the contentions
related to the proper interpretation of Sections 118(a), 138 and 139 of the
Act. Before addressing them, it would be useful to quote the language of the

9  relevant provisions:

“118. Presumptions as to negotiable instruments.—Until the contrary is
proved, the following presumptions shall be made:

(a) of consideration: that every negotiable instrtument was made or

drawn for consideration, and that every such instrument when it has

been accepted, endorsed, negotiated or transferred, was accepted,

endorsed, negotiated or transferred for consideration;
x % *
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138. Dishonour of cheque for insufficiency, etc., of funds in the
account.—Where any cheque drawn by a person on an account maintained
by him with a banker for payment of any amount of money to another
person from out of that account for the discharge, in whole or in part, of any
debt or other liability, is returned by the bank unpaid, either because of the
amount of money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be paid from
that account by an agreement made with that bank, such person shall be
deemed to have committed an offence and shall, without prejudice to any
other provision of this Act, be punished with imprisonment for a term which
may extend to two years, or with fine which may extend to twice the amount
of the cheque, or with both:

Provided that nothing contained in this section shall apply unless—

(a) the cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of its
validity, whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the case
may be, makes a demand for the payment of the said amount of money
by giving a notice in writing, to the drawer of the cheque, within thirty
days of the receipt of information by him from the bank regarding the
return of the cheque as unpaid; and

(¢) the drawer of such cheque fails to make the payment of the said
amount of money to the payee or as the case may be, to the holder in
due course of the cheque within fifteen days of the receipt of the said
notice.

Explanation.—For the purposes of this section, ‘debt or other liability’
means a legally enforceable debt or other liability.

139. Presumption in favour of holder.—It shall be presumed, unless the
contrary is proved, that the holder of a cheque received the cheque, of the
nature referred to in Section 138 for the discharge, in whole or in part, of any
debt or other liability.”

18. Ordinarily in cheque bouncing cases, what the courts have to

consider is whether the ingredients of the offence enumerated in Section 138
of the Act have been met and if so, whether the accused was able to rebut the
statutory presumption contemplated by Section 139 of the Act. With respect
to the facts of the present case, it must be clarified that contrary to the trial
court’s finding, Section 138 of the Act can indeed be attracted when a cheque
is dishonoured on account of “stop payment” instructions sent by the accused

toh

is bank in respect of a post-dated cheque, irrespective of insufficiency of

funds in the account. This position was clarified by this Court in Goaplast

(P)

Lid. v. Chico Ursula D’Souzal, wherein it was held: (SCC pp. 232g-

233c¢)

1<

“Chapter XVII containing Sections 138 to 142 was introduced in the
Act by Act 66 of 1988 with the object of inculcating faith in the efficacy
of banking operations and giving credibility to negotiable instruments in
business transactions. The said provisions were intended to discourage

2003) 3 SCC 232 : 2003 SCC (Cri) 603
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people from not honouring their commitments by way of payment
through cheques. The court should lean in favour of an interpretation
a which serves the object of the statute. A post-dated cheque will lose its
credibility and acceptability if its payment can be stopped routinely. The
purpose of a post-dated cheque is to provide some accommodation to the
drawer of the cheque. Therefore, it is all the more necessary that the
drawer of the cheque should not be allowed to abuse the accommodation
given to him by a creditor by way of acceptance of a post-dated cheque.

b In view of Section 139, it has to be presumed that a cheque is issued
in discharge of any debt or other liability. The presumption can be
rebutted by adducing evidence and the burden of proof is on the person
who wants to rebut the presumption. This presumption coupled with the
object of Chapter XVII of the Act leads to the conclusion that by
countermanding payment of post-dated cheque, a party should not be

c allowed to get away from the penal provision of Section 138 of the Act.
A contrary view would render Section 138 a dead letter and will provide
a handle to persons trying to avoid payment under legal obligations
undertaken by them through their own acts which in other words can be
said to be taking advantage of one’s own wrong.”

19. It has been contended on behalf of the appellant-accused that the
d  presumption mandated by Section 139 of the Act does not extend to the
existence of a legally enforceable debt or liability and that the same stood
rebutted in this case, keeping in mind the discrepancies in the complainant’s
version. It was reasoned that it is open to the accused to rely on the materials
produced by the complainant for disproving the existence of a legally
enforceable debt or liability. It has been contended that since the complainant
€ did not conclusively show whether a debt was owed to him in respect of a
hand loan or in relation to expenditure incurred during the construction of the
accused’s house, the existence of a legally enforceable debt or liability had
not been shown, thereby creating a probable defence for the accused.

20. The counsel appearing for the appellant-accused has relied on a
decision given by a Division Bench of this Court in Krishna Janardhan Bhat
v. Darttatraya G. Hegde?, the operative observations from which are
reproduced below: (§.B. Sinha, J. at SCC pp. 61-63, paras 29-32 & 34)

*“29. Section 138 of the Act has three ingredients viz.:
(7) that there is a legally enforceable debt;

(ii) that the cheque was drawn from the account of bank for
g discharge in whole or in part of any debt or other liability which
presupposes a legally enforceable debt; and

(iii) that the cheque so issued had been returned due to
insufficiency of funds.

30. The proviso appended to the said section provides for compliance

with legal requirements before a complaint petition can be acted upon by

2 (2008) 4 SCC 54 : (2008) 2 SCC (Cri) 166
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a court of law. Section 139 of the Act merely raises a presumption in
regard to the second aspect of the matter. Existence of legally recoverable
debt is not a matter of presumption under Section 139 of the Act. It
merely raises a presumption in favour of a holder of the cheque that the
same has been issued for discharge of any debt or other liabiliry.

31. The courts below, as noticed hereinbefore, proceeded on the basis
that Section 139 raises a presumption in regard to existence of a debt
also. The courts below, in our opinion, committed a serious error in
proceeding on the basis that for proving the defence the accused is
required to step into the witness box and unless he does so he would not
be discharging his burden. Such an approach on the part of the courts, we
feel, is not correct.

32. An accused for discharging the burden of proof placed upon him
under a statute need not examine himself. He may discharge his burden
on the basis of the materials already brought on record. An accused has a
constitutional right to maintain silence. Standard of proof on the part of

an accused and that of the prosecution in a criminal case is different.
& * &

34. Furthermore, whereas prosecution must prove the guilt of an
accused beyond all reasonable doubt, the standard of proof so as to
prove a defence on the part of an accused is ‘preponderance of
probabilities’. Inference of preponderance of probabilities can be drawn
not only from the materials brought on record by the parties but also by
reference to the circumstances upon which he relies”

(emphasis supplied)

21. Specifically in relation to the nature of the presumption contemplated

by Section 139 of the Act, it was observed: (Krishna Janardhan Bhat case?,
SCC p. 66, para 45)

“45. We are not oblivious of the fact that the said provision has been
inserted to regulate the growing business, trade, commerce and industrial
activities of the country and the strict liability to promote greater
vigilance in financial matters and to safeguard the faith of the creditor in
the drawer of the cheque which is essential to the economic life of a
developing country like India. This, however, shall not mean that the
courts shall put a blind eye to the ground realities. Statute mandates
raising of presumption bur it stops ar thar. It does not say how
presumption drawn should be held to have rebutted. Other important
principles of legal jurisprudence, namely, presumption of innocence as
human rights and the doctrine of reverse burden introduced by Section
139 should be delicately balanced. Such balancing acts, indisputably
would largely depend upon the factual matrix of each case, the materials
brought on record and having regard to legal principles governing the
same.” (emphasis supplied)
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22, With respect to the decision cited above, the counsel appearing for

the respondent claimant has submitted that the observations to the effect that

a the “existence of legally recoverable debt is not a matter of presumption
under Section 139 of the Act” and that it merely raises a presumption in
favour of a holder of the cheque that the same has been issued for discharge
of any debt or other liability” (see p. 62, para 30 in Krishna Janardhan
Bhat?) are in conflict with the statutory provisions as well as an established
line of precedents of this Court. It will thus be necessary to examine some of

b the extracts cited by the respondent claimant. For instance, in Hiten P. Dalal
v. Bratindranath Banerjee?, it was held: (Ruma Pal, J. at SCC pp. 24-25,
paras 22-23)

“22. Because both Sections 138 and 139 require that the court ‘shall
presume’ the liability of the drawer of the cheques for the amounts for
which the cheques are drawn, ... it is obligatory on the court to raise this
presumption in every case where the factual basis for the raising of the
presumption had been established. ‘It introduces an exception to the
general rule as to the burden of proof in criminal cases and shifts the
onus on to the accused.” ... Such a presumption is a presumption of law,
as distinguished from a presumption of fact which describes provisions
by which the court ‘may presume’ a certain state of affairs. Presumptions
are rules of evidence and do not conflict with the presumption of
innocence, because by the latter, all that is meant is that the prosecution
is obliged to prove the case against the accused beyond reasonable doubt.
The obligation on the prosecution may be discharged with the help of
presumptions of law or fact unless the accused adduces evidence
showing the reasonable possibility of the non-existence of the presumed
Jfact.

23. In other words, provided the facts required to form the basis of a
presumption of law exist, no discretion is left with the Court but to draw
the statutory conclusion, but this does not preclude the person against
whom the presumption is drawn from rebutting it and proving the
contrary. A fact is said to be proved when,

‘after considering the matters before it, the court either believes it to

exist, or considers its existence so probable that a prudent man ought,

under the circumstances of the particular case, to act upon the
supposition that it exists.’
Therefore, the rebuttal does not have to be conclusively established but
such evidence must be adduced before the court in support of the defence
that the court must either believe the defence to exist or consider its
existence to be reasonably probable, the standard of reasonability being

RS

that of the ‘prudent man’. (emphasis supplied)

3 (2001) 6 SCC 16 : 2001 SCC (Cri) 960
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23. The respondent claimant has also referred to the decision reported as
Mallavarapu Kasivisweswara Rao v. Thadikonda Ramulu Firm*, wherein it
was observed: (SCC p. 660, para 17)

“17. Under Section 118(a) of the Negotiable Instruments Act, the
court is obliged to presume, until the contrary is proved, that the
promissory note was made for consideration. It is also a settled position
that the initial burden in this regard lies on the defendant to prove the
non-existence of consideration by bringing on record such facts and
circumstances which would lead the court to believe the non-existence of
the consideration either by direct evidence or by preponderance of
probabilities showing that the existence of consideration was improbable,
doubtful or illegal.”

24, This decision in Mallavarapu Kasivisweswara Rao case*, then
proceeded to cite an extract from the earlier decision in Bharar Barrel &
Drum Mfg. Co. v. Amin Chand Payrelal>: (SCC pp. 50-51, para 12)

“12. Upon consideration of various judgments as noted hereinabove,
the position of law which emerges is that once execution of the
promissory note is admitted, the presumption under Section 118(a)
would arise that it is supported by a consideration. Such a presumption is
rebuttable. The defendant can prove the non-existence of a consideration
by raising a probable defence. If the defendant is proved to have
discharged the initial onus of proof showing that the existence of
consideration was improbable or doubtful or the same was illegal, the
onus would shift to the plaintiff who will be obliged to prove it as a
matter of fact and upon its failure to prove would disentitle him to the
grant of relief on the basis of the negotiable instrument. The burden upon
the defendant of proving the non-existence of the consideration can be
either direct or by bringing on record the preponderance of probabilities
by reference to the circumstances upon which he relies. In such an event,
the plaintiff is entitled under law to rely upon all the evidence led in the
case including that of the plaintiff as well. In case, where the defendant
fails to discharge the initial onus of proof by showing the non-existence
of the consideration, the plaintiff would invariably be held entitled to the
benefit of presumption arising under Section 118(a) in his favour. The
court may not insist upon the defendant to disprove the existence of
consideration by leading direct evidence as the existence of negative
evidence is neither possible nor contemplated and even if led, is to be
seen with a doubt. The bare denial of the passing of the consideration
apparently does not appear to be any defence. Something which is
probable has 1o be brought on record for getting the benefit of shifting
the onus of proving to the plaintiff. To disprove the presumption, the
defendant has ro bring on record such facts and circumstances upon
consideration of which the court may either believe that the

4 (2008) 7 SCC 655
5 (1999) 3 SCC 35
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consideration did not exist or its non-existence was so probable that a

prudent man would, under the circumstances of the case, shall act upon

a the plea that it did not exist”’ (emphasis supplied)

Interestingly, the very same extract has also been approvingly cited in
Krishna Janardhan Bhar?.

25. With regard to the facts in the present case, we can also refer to the
following observations in MM.T.C. Ltd. v. Medchl Chemicals & Pharma (P)
Ltd.%: (SCC p. 240, para 19)

b “19. ... The authority shows that even when the cheque is
dishonoured by reason of stop-payment instructions by virtue of Section
139 the court has to presume that the cheque was received by the holder
for the discharge, in whole or in part, of any debt or liability. Of course
this is a rebuttable presumption. The accused can thus show that the
‘stop-payment’ instructions were not issued because of insufficiency or
paucity of funds. If the accused shows that in his account there were
sufficient funds to clear the amount of the cheque at the time of
presentation of the cheque for encashment at the drawer bank and that
the stop-payment notice had been issued because of other valid causes
including that there was no existing debr or liability ar the time of
presentation of cheque for encashment, then offence under Section 138
would not be made out. The important thing is that the burden of so
proving would be on the accused.” (emphasis supplied)

26. In light of these extracts, we are in agreement with the respondent
claimant that the presumption mandated by Section 139 of the Act does
indeed include the existence of a legally enforceable debt or liability. To that
extent, the impugned observations in Krishna Janardhan Bhar*> may not be
correct. However, this does not in any way cast doubt on the correctness of
the decision in that case since it was based on the specific facts and
circumstances therein. As noted in the citations, this is of course in the nature
of a rebuttable presumption and it is open to the accused to raise a defence
wherein the existence of a legally enforceable debt or liability can be
p contested. However, there can be no doubt that there is an initial presumption

which favours the complainant.

27. Section 139 of the Act is an example of a reverse onus clause that has
been included in furtherance of the legislative objective of improving the
credibility of negotiable instruments. While Section 138 of the Act specifies a
strong criminal remedy in relation to the dishonour of cheques, the rebuttable

g presumption under Section 139 is a device to prevent undue delay in the
course of litigation. However, it must be remembered that the offence made
punishable by Section 138 can be better described as a regulatory offence
since the bouncing of a cheque is largely in the nature of a civil wrong whose
impact is usually confined to the private parties involved in commercial
transactions. In such a scenario, the test of proportionality should guide the

6 (2002) 1 SCC 234 : 2002 SCC (Cri) 121

45



SCC Online Web Edition, © 2022 EBC Publishing Pvt. Ltd.

Page 14 Wednesday, October 12, 2022

Printed For: Shri Sumit Kumar Harshyana

SCC Online Web Edition: http://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2022 Eastern Book Company.

454 SUPREME COURT CASES (2010) 11 SCC

construction and interpretation of reverse onus clauses and the defendant-
accused cannot be expected to discharge an unduly high standard or proof.

28. In the absence of compelling justifications, reverse onus clauses
usually impose an evidentiary burden and not a persuasive burden. Keeping
this in view, it is a settled position that when an accused has to rebut the
presumption under Section 139, the standard of proof for doing so is that of
“preponderance of probabilities”. Therefore, if the accused is able to raise a
probable defence which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As clarified in the
citations, the accused can rely on the materials submitted by the complainant
in order to raise such a defence and it is conceivable that in some cases the
accused may not need to adduce evidence of his/her own.

29. Coming back to the facts in the present case, we are in agreement
with the High Court’s view that the accused did not raise a probable defence.
As noted earlier, the defence of the loss of a blank cheque was taken up
belatedly and the accused had mentioned a different date in the “stop
payment”’ instructions to his Bank. Furthermore, the instructions to “stop
payment’” had not even mentioned that the cheque had been lost. A perusal of
the trial record also shows that the accused appeared to be aware of the fact
that the cheque was with the complainant. Furthermore, the very fact that the
accused had failed to reply to the statutory notice under Section 138 of the
Act leads to the inference that there was merit in the complainant’s version.
Apart from not raising a probable defence, the appellant-accused was not
able to contest the existence of a legally enforceable debt or liability.

30. The fact that the accused had made regular payments to the
complainant in relation to the construction of his house does not preclude the
possibility of the complainant having spent his own money for the same
purpose. As per the record of the case, there was a slight discrepancy in the
complainant’s version, insofar as it was not clear whether the accused had
asked for a hand loan to meet the construction-related expenses or whether
the complainant had incurred the said expenditure over a period of time.
Either way, the complaint discloses the prima facie existence of a legally
enforceable debt or liability since the complainant has maintained that his
money was used for the construction expenses. Since the accused did admit
that the signature on the cheque was his, the statutory presumption comes
into play and the same has not been rebutted even with regard to the materials
submitted by the complainant.

31. In conclusion, we find no reason to interfere with the final order of
the High Court, dated 26-10-2005, which recorded a finding of conviction
against the appellant. The present appeal is disposed of accordingly.

46



SCC Online Web Edition, © 2022 EBC Publishing Pvt. Ltd.

Page 1

Wednesday, October 12, 2022

Printed For: Shri Sumit Kumar Harshyana
SCC Online Web Edition: http://www.scconline.com
TruePrint™ source: Supreme Court Cases, © 2022 Eastern Book Company.

KAUSHALYA DEVI MASSAND v. ROOPKISHORE KHORE (Kabir, J.) 593

Therefore, we set aside the judgment of the Division Bench of the High
Court and direct that the disciplinary proceedings against the appellant be
finally disposed of in accordance with the direction given by the Tribunal in
para 6 of the order. The appellant may submit a representation within two
weeks to the disciplinary authority and we make it clear that the matter shall
be finally disposed of by the disciplinary authority within a period of 3
months thereafter.

8. The appeal is disposed of.

(2011) 4 Supreme Court Cases 593

(BEFORE ALTAMAS KABIR AND CYRIAC JOSEPH, JJ.)
KAUSHALYA DEVI MASSAND .. Appellant;

Versus
ROOPKISHORE KHORE .. Respondent.
Criminal Appeal No. 723 of 2011%, decided on March 15, 2011

Negotiable Instroments Act, 1881 — S. 138 — Dishonour of cheque —
Nature of offence — Sentencing — Compensation instead of substantive
sentence of imprisonment — Whether jail sentence necessary as a deterrent
— Matter protracted for 14 yrs — Effect — Held, gravity of complaint
under NI Act cannot be equated with offence under IPC or other criminal
offences — This offence is almost in the nature of a civil wrong which has
been given criminal overtones — Magistrate was of the view that imposition
of a fine payable as compensation to appellant was sufficient to meet ends of
justice — Except factum of appellant complainant, being a widowed lady of
advanced age, there are no other special circumstances which call for
interference with order of Magistrate, as confirmed by High Court, with
increased fine after interval of 14 yrs — However, amount of compensation
payable increased by a further sum of ¥2 lakhs in addition to the sum of J6
lakhs already directed to be paid by respondent to appellant, to be deposited
in trial court within two weeks and in default to undergo one month’s
simple imprisonment i.e. total fine/compensation of I8 lakhs awarded in
respect of original liability under dishonoured cheques of I3 lakhs —
Criminal Procedure Code, 1973, S. 357

SB-D/47534/CVR
Advocates who appeared in this case :
Power-of-attorney holder (Air Marshal Harish Massand) for Appellant-in-person;
Shakil Ahmad Syed, Shuaibuddin and S. Nadeem Aziz Taahaa, Advocates, for the
Respondent.
The Judgment of the Court was delivered by

ALTAMAS KABIR, J.— Leave granted. On a complaint filed by the
appellant herein, Smt Kaushalya Devi Massand, the respondent herein,
Roopkishore, was convicted by the Judicial Magistrate First Class, Indore
(M.P.)) under Section 138 of the Negotiable Instruments Act, 1881, in
Criminal Case No. 445 of 2000.

T Arising out of SLP (Crl.) No. 9922 of 2009. From the Judgment and Order dated 30-7-2009/14-
9-2009 of the High Court of Madhya Pradesh at Indore in Misc. Cr. Case No. 1619 of 2008
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2. Having regard to the fact that the respondent had deposited a sum of
33,50,000, as against the cheque amounting to I2 lakhs, the learned
Magistrate was of the view that sentence of fine only would suffice without
awarding any jail sentence. The learned Magistrate, accordingly, sentenced
the respondent to pay a fine of ¥4 lakhs which was to be paid to the appellant
herein as compensation. However, the learned Magistrate also indicated that
a sum of I3,50,000 had already been deposited and that the balance
amounting to ¥50,000 was to be deposited by the respondent and if
deposited, the same was to be paid to the appellant. On failure to deposit the
said amount of ¥50,000, the respondent would have to undergo two months’
rigorous imprisonment.

3. The order of the learned Magistrate was challenged by the respondent
before the learned Third Upper Sessions Judge, Indore (M.P.), by way of
Criminal Revision No. 593 of 2006. The learned Sessions Judge while
confirming the judgment of conviction passed by the Magistrate, remanded
the matter to the learned Magistrate for a fresh hearing on the question of
quantum of sentence and to pass an order accordingly.

4. The said orders of the learned Sessions Judge and the learned
Magistrate dated 27-12-2007 and 23-2-2007, respectively are the
subject-matter of the present appeal. Incidentally, the appeal has been filed
by the complainant, Smt Kaushalya Devi Massand, who is being represented
by her son, Shri Harish Massand, on the strength of a power of attorney
executed by the appellant in his favour.

S. Shri Massand submitted that the offence was in respect of three
cheques dated 1-5-1997, 15-5-1997 and 30-5-1997, for %1 lakh each. The
said cheques were issued in lieu of the payment of consideration against the
sale of property. On presentation of the cheques to the bank, the same were
dishonoured on the ground of insufficient funds. Subsequently, in lieu of the
three cheques which had been dishonoured, four cheques drawn on Central
Bank of India, Sanyogitaganj Branch, Indore, were issued by the respondent
to the appellant, namely, (/) Cheque No. 0121035 dated 15-6-1999 for
<50,000; (i) Cheque No. 0121036 dated 15-7-1999 for %1 lakh; (iii) Cheque
No. 0121037 dated 15-8-1999 for I50,000; and (iv) Cheque No. 0121038
dated 15-9-1999 for 1 lakh. The said cheques presented to the Bank were
again dishonoured due to insufficient funds resulting in the filing of the
complaint, as indicated hereinabove.

6. Shri Massand submitted that since 1997, the appellant, an old
widowed lady, was subjected to unnecessary harassment for the last 14 years
and the respondent had not even been punished with a jail sentence for a day,
despite the severe inconvenience and trouble which the appellant had to
suffer on account of the dishonesty of the respondent and the fraud
perpetrated by him.

7. Shri Massand pointed out that while not sentencing the respondent to a
jail sentence despite the enormity of the offence committed by the
respondent, ironically the Magistrate sentenced the respondent to two
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months’ rigorous imprisonment in default of payment of 50,000 towards the
fine/compensation of I4 lakhs. Shri Massand also took us through the
order-sheet of the case before the learned Magistrate to show the manner in
which the proceedings had been prolonged by the respondent.

8. Shri Massand submitted that in order to maintain the faith of the
people in the judicial system, it was only proper that a jail sentence be
awarded to the respondent to serve as a deterrent to others involved in similar
activities.

9. Mr Shakil Ahmad Syed, learned advocate, who appeared for the
respondent, submitted that after an interval of 14 years it would be unjust to
sentence the respondent to a jail term, especially when the initial liability of
32 lakhs had been increased to ¥4 lakhs by the Magistrate and to I6 lakhs by
the High Court.

10. The learned counsel submitted that the respondent was ready to pay a
further sum of %2 lakhs towards the compensation amount. In addition, the
learned counsel submitted that a jail sentence for an offence under Section
138 of the Negotiable Instruments Act, 1881, was not mandatory and it was
within the discretion of the Magistrate to award a sentence of fine only, as
has been done in the instant case.

11. Having considered the submissions made on behalf of the parties, we
are of the view that the gravity of a complaint under the Negotiable
Instruments Act cannot be equated with an offence under the provisions of
the Penal Code, 1860 or other criminal offences. An offence under Section
138 of the Negotiable Instruments Act, 1881, is almost in the nature of a civil
wrong which has been given criminal overtones.

12. The learned Magistrate, in his wisdom was of the view that
imposition of a fine payable as compensation to the appellant was sufficient
to meet the ends of justice in the instant case. Except having regard to the
submission made that the appellant complainant, is a widowed lady of
advanced age, there is no other special circumstance which calls for
interference with the order of the learned Magistrate, as confirmed by the
High Court, with an increased fine.

13. After an interval of 14 years, we are not inclined to interfere with the
order of the High Court impugned in the appeal, except to the extent of
increasing the amount of compensation payable by a further sum of 32 lakhs.
The said amount of ¥2 lakhs in addition to the sum of 6 lakhs already
directed to be paid by the respondent to the appellant, shall be deposited in
the trial court within two weeks from date and upon such deposit being
made, the appellant will be at liberty to withdraw the same by way of
compensation, together with the amounts already deposited, it not already
withdrawn. In default of such deposit, the appellant shall undergo one
month’s simple imprisonment.

14. The appeal is partly allowed to the aforesaid extent.
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(BEFORE R.V. RAVEENDRAN AND R.M. LODHA, JJ.)
R. VIJAYAN .. Appellant;

Versus
BABY AND ANOTHER .. Respondents.

Criminal Appeal No. 1902 of 20117, decided on October 11, 2011

A. Criminal Procedure Code, 1973 — Ss. 357(3) & (4) and 29(2) —
Compensation under S. 357(3) in a case of dishonour of cheque —
Entitlement to and quantum

— Sentence of Magistrate consisting of compensation of Rs 20,000 to
complainant and a fine of Rs 2000 — But Magistrate not passing any
sentence of imprisonment — When conviction was set aside, complainant
filed a revision in High Court, challenging non-grant of compensation of
Rs 20,000 but did not challenge non-imposition of sentence of imprisonment
— At relevant point of time i.e. before 2002 Amendment (i.e. for period prior
to 6-2-2003), Magistrate’s power to impose fine being limited to Rs 5000 —
Accused being a widow and policewoman — Considering powers of
Magistrate at relevant point of time and on facts, held, High Court was
justified in: (a) denying payment of compensation of Rs 20,000 under
S. 357(3) CrPC, and (b) not converting sentence from fine to imprisonment,
S0 as to enable itself to award compensation

— However clarified (though not applicable to present case), after 2002
Amendment, in view of conferment of special power on Magistrate under
S. 143(1), NI Act, ceiling as to amount of fine stipulated in S. 29(2) CrPC has
been removed — Consequently after 6-2-2003, in dishonour of cheque cases,
said ceiling of Rs 5000 has been replaced with a ceiling of twice the cheque
amount — Negotiable Instruments Act, 1881, S. 143(1) [inserted w.e.f.
6-2-2003] and S. 138

The Magistrate found the accused guilty under Section 138, NI Act and
sentenced her to pay a fine of Rs 2000 and in default to undergo imprisonment
for one month. He also directed the accused to pay Rs 20,000 as compensation to
the complainant and in default to undergo simple imprisonment for three months.
The High Court by the impugned order upheld the fine of Rs 2000 imposed by
the Magistrate with the default sentence but did not upheld the direction for
payment of compensation under Section 357(3) CrPC.

Dismissing the appeal, the Supreme Court
Held :

At the relevant point of time (1995-1996), the maximum fine that the First
Class Magistrate could impose was Rs 5000. Therefore, it is also not possible to
increase the fine to Rs 22,000 so that Rs 20,000 could be awarded as
compensation, from the amount recovered as fine. (Para 11)

The High Court was justified in holding that once the sentence consists of
only fine, the power under Section 357(3) CrPC could not be invoked for

T Arising out of SLP (Crl.) No. 2586 of 2007. From the Judgment and Order dated 8-11-2006 of
the High Court of Kerala at Ernakulam in Crl. A. No. 1071 of 2002
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directing payment of compensation. The High Court was also justified in not
converting the sentence from fine to imprisonment, so as to enable itself to award
compensation, as the facts and circumstances of the case did not warrant
imprisonment. Therefore, the High Court does not call for interference. The first
respondent was a widow and policewoman. On the facts and circumstances, the
Magistrate thought fit to impose only a fine and not imprisonment. When the
conviction was set aside, the appellant filed a revision, challenging the non-grant
of compensation of Rs 20,000. He did not however challenge the non-imposition
of sentence of imprisonment. (Para 12)
b State of Punjab v. Gurmej Singh, (2002) 6 SCC 663 : 2002 SCC (Cri) 1460; Sivasuriyan v.
Thangavelu, (2004) 13 SCC 795 : (2006) 1 SCC (Cri) 532; Damodar S. Prabhu v. Sayed
Babalal H., (2010) 5 SCC 663 : (2010) 2 SCC (Cri) 1328 : (2010) 2 SCC (Civ) 520,
followed
It is of some interest to note, though it is not any assistance in this case, that
the difficulty caused by the ceiling imposed by Section 29(2) CrPC has been
subsequently solved by insertion of Section 143 in NI Act (by Amendment Act
€ 55 of 2002) with effect from 6-2-2003. In view of conferment of special power
and jurisdiction upon the First Class Magistrate, under Section 143(1), NI Act,
the ceiling as to the amount of fine stipulated in Section 29(2) CrPC is removed.
Consequently, in regard to any prosecution for offences punishable under Section
138, NI Act, a First Class Magistrate may impose a fine exceeding Rs 5000, the

ceiling being twice the amount of the cheque. (Para 13)
d B. Negotiable Instruments Act, 1881 — Ch. 17 and S. 138 —
Inconsistencies in Ch. 17 pointed out and remedies suggested for
adjudicatory and legislative mechanisms — Ch. 17 providing for both

traditional punitive provisions as well as compensatory and restitutive
provisions — Difficulties for complainants with regard to recovery of cheque
with interest pointed out (as courts might follow traditional punitive
approach rather than a compensatory and restitutive approach) (both
approaches being valid) — Therefore, suggested that: (a) either approach of
courts should be more uniform, practical and realistic, or (b) provisions of
Ch. 17 be amended suitably — Criminal Procedure Code, 1973 — S. 357(3)
— Penology — Punitive vis-a-vis compensatory and restitutive approach
(Paras 14 to 20)

SS-D/48799/CVR

f Advocates who appeared in this case :
Dr. Rajeev Dhavan, Senior Advocate (C.K. Sasi, Advocate), for the Appellant;
G. Prakash and Ms K. Sarada Devi, Advocates, for the Respondents.

Chronological list of cases cited on page(s)
1. (2010) 5 SCC 663 : (2010) 2 SCC (Cri) 1328 : (2010) 2 SCC (Civ) 520,
Damodar S. Prabhu v. Sayed Babalal H. 265g, 266f
2. (2004) 13 SCC 795 : (2006) 1 SCC (Cri} 532, Sivasuriyan v. Thangavelu 263f
9 3. (2002) 6 SCC 663 : 2002 SCC (Cri) 1460, State of Punjab v. Gurmej Singh 263e

The Judgment of the Court was delivered by

R.V. RAVEENDRAN, J.— Leave granted. Heard. The complainant in a
complaint under Section 138 of the Negotiable Instruments Act, 1881 (“the
Act”, for short) is the appellant in this appeal by special leave. A cheque
dated 31-3-1995 for Rs 20,000 issued by the first respondent drawn in favour
of the complainant, towards alleged repayment of a loan was dishonoured
when presented for payment. The appellant sent a notice dated 20-4-1995
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demanding payment. According to the complainant, the notice was served on
the first respondent but the payment was not made. Therefore, on 25-5-1995
the appellant lodged a complaint against the first respondent, under Section
138 of the Act before the First Class Magistrate IV (Mobile),
Thiruvananthapuram. After trial, the learned Magistrate by judgment dated
30-11-1996 found the accused guilty under Section 138 of the Act and
sentenced her to pay a fine of Rs 2000 and in default to undergo
imprisonment for one month. He also directed the accused to pay Rs 20,000
as compensation to the complainant and in default to undergo simple
imprisonment for three months.

2. The first respondent challenged the said judgment and the criminal
appeal filed by her was allowed by the First Additional Sessions Judge,
Thiruvananthapuram by judgment dated 26-11-2001. The conviction and
sentence imposed on the first respondent was set aside and the appellant was
acquitted. The first appellate court held that the accused having denied her
signature in the postal acknowledgment relating to the notice dated
20-4-1995, the appellant ought to have examined the postman who served the
notice; and as the appellant did not do so, the court held that the complainant
had not discharged the burden to prove that the notice was duly served on the
first respondent.

3. The appellant filed criminal appeal before the High Court. The High
Court allowed the appeal in part. It held that the service of notice was duly
proved. As a consequence it restored the conviction entered by the learned
Magistrate in reversal of the judgment of the first appellate court. However, the
High Court held that it could only restore the fine of Rs 2000 imposed by the
Magistrate with the default sentence but not the direction for payment of
compensation under Section 357(3) of the Code, as it could not coexist with
the imposition of fine. Therefore, the direction for payment of compensation
was not restored. The said judgment is challenged in this appeal by special
leave.

4. The appellant contends that Sections 29 and 357 of the Code and
Section 138 of the Act should be read harmoniously and complementary to
each other; and if so done, compensation could be awarded in cases under
Section 138 of the Act to meet the loss sustained by the dishonour and that if
compensation could not be awarded for any reason, fine could be levied up to
twice the cheque amount; and therefore the High Court ought to have
restored the direction for payment of Rs 20,000 to the appellant either by
way of compensation under Section 357(3) or from the fine under Section
357(1)(D) of the Code, by increasing the fine.

5. Section 138 of the Act provided that where a cheque is dishonoured,
the person drawing the cheque shall be deemed to have committed an offence
and shall, without prejudice to any other provision of the Act, be punished
with imprisonment for a term which may extend to one year or with fine
which may extend to twice the amount of the cheque or with both. It may be
mentioned that subsequent to the judgment of the learned Magistrate, the said
Section 138 was amended (with effect from 6-2-2003) increasing the period
of imprisonment imposable to two years.
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6. Section 357 relates to order to pay compensation:
“357. Order to pay compensation.—(1) When a court imposes a
a sentence of fine or a sentence (including a sentence of death) of which fine
forms a part, the court may, when passing judgment, order the whole or any
part of the fine recovered to be applied—
(a) in defraying the expenses properly incurred in the prosecution;
(h) in the payment to any person of compensation for any loss or
injury caused by the offence, when compensation is, in the opinion of

b the court, recoverable by such person in a civil court;
(c)-(d) * * *

(3) When a court imposes a sentence, of which fine does not form a part,
the court may, when passing judgment, order the accused person to pay, by
way of compensation, such amount as may be specified in the order to the

c person who has suffered any loss or injury by reason of the act for which the
accused person has been so sentenced.

(4) An order under this section may also be made by an appellate court
or by the High Court or Court of Session when exercising its powers of
revision.

(5) At the time of awarding compensation in any subsequent civil suit

d relating to the same matter, the court shall take into account any sum paid or
recovered as compensation under this section.”
Sub-section (3) of Section 357 is categorical that the compensation can be
awarded only where fine does not form part of the sentence.

7. Section 357(3) has been the subject-matter of judicial interpretation by

this Court in several decisions. In State of Punjab v. Gurmej Singh! this
e Courtheld: (SCC p. 669, para 9)

“0. ... A reading of sub-section (3) of Section 357 would show that
the question of award of compensation would arise where the court
imposes a sentence of which fine does not form a part.”

This Court also held that Section 357(3) will not apply where a sentence of
fine has been imposed.
f 8. In Sivasuriyan v. Thangavelu? this Court held: (SCC p. 796, para 4)

“4. In view of the submissions made, the only question that arises for
consideration is whether the court can direct payment of compensation in
exercise of power under sub-section (3) of Section 357 in a case where
fine already forms a part of the sentence. Apart from sub-section (3) of
Section 357 there is no other provision under the Code whereunder the
court can exercise such power:”

After extracting Section 357(3) of the Code, the Court proceeded to hold
thus: (SCC p. 796, para 5)

“5. On a plain reading of the aforesaid provision, it is crystal clear

that the power can be exercised only when the court imposes sentence by

1 (2002) 6 SCC 663 : 2002 SCC (Cri) 1460
2 (2004) 13 SCC 795 : (2006) 1 SCC (Cri) 532
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which fine does not form a part. In the case in hand, a court having
sentenced to imprisonment, as also fine, the power under sub-section (3)
of Section 357 could not have been exercised. In that view of the matter,
the impugned direction of the High Court directing payment of
compensation to the tune of Rs one lakh by the appellant is set aside.”

9. It is evident from sub-section (3) of Section 357 of the Code, that
where the sentence imposed does not include a fine, that is, where the
sentence relates to only imprisonment, the court, when passing judgment, can
direct the accused to pay, by way of compensation, such amount as may be
specified in the order to the person who has suffered any loss or injury by
reason of the act for which the accused person has been so sentenced. The
reason for this is obvious. Sub-section (1) of Section 357 provides that where
the court imposes a sentence of fine or a sentence of which fine forms a part,
the court may direct the fine amount to be applied in the payment to any
person of compensation for any loss or injury caused by the offence, when
the compensation is, in the opinion of the court, recoverable by such person
in a civil court. Thus, if compensation could be paid from out of the fine,
there is no need to award separate compensation. Only where the sentence
does not include fine but only imprisonment and the court finds that the
person who has suffered any loss or injury by reason of the act of the accused
person, requires to be compensated, it is permitted to award compensation
under Section 357(3).

10. The difficulty arises in this case because of two circumstances. The
fine levied is only Rs 2000. The compensation required to cover the
loss/injury on account of the dishonour of the cheque is Rs 20,000. The
learned Magistrate having levied fine of Rs 2000, it is impermissible to levy
any compensation having regard to Section 357(3) of the Code. The question
is whether the fine can be increased to cover the sum of Rs 20,000 which was
the loss suffered by the complainant, so that the said amount could be paid as
compensation under Section 357(1)(b) of the Code.

11. As noticed above, Section 138 of the Act authorises the learned
Magistrate to impose by way of fine, an amount which may extend to twice
the amount of the cheque, with or without imprisonment. Section 29 of the
Code deals with the sentences which the Magistrates may pass. The Chief
Judicial Magistrate is empowered to pass any sentence authorised by law
(except sentence of death or imprisonment for life or imprisonment for a term
exceeding seven years). On the other hand, sub-section (2) of Section 29
empowers a Court of a Magistrate of First Class to pass a sentence of
imprisonment for a term not exceeding three years or fine not exceeding
Rs 5000 or of both. (Note: By Act 25 of 20035, sub-section (2) of Section 29
was amended with effect from 23-6-2006 and the maximum fine that could
be levied by the Magistrate of First Class, was increased to Rs 10,000.) At
the relevant point of time, the maximum fine that the First Class Magistrate
could impose was Rs 5000. Therefore, it is also not possible to increase the
fine to Rs 22,000 so that Rs 20,000 could be awarded as compensation, from
the amount recovered as fine.

o4



SCC Online Web Edition, © 2022 EBC Publishing Pvt. Ltd.

Page 6 Monday, October 10, 2022

Printed For: Shri Sumit Kumar Harshyana

SCC Online Web Edition: http://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2022 Eastern Book Company.

R.VIJAYAN v. BABY (Raveendran, J.) 265

12. The first respondent was a widow and policewoman. On the facts and
circumstances the learned Magistrate thought fit to impose only a fine and
g not imprisonment. When the conviction was set aside, the appellant filed a
revision, challenging the non-grant of compensation of Rs 20,000. He did not
however challenge the non-imposition of sentence of imprisonment. The

High Court was, therefore, justified in holding that once the sentence consists

of only fine, the power under Section 357(3) could not be invoked for

directing payment of compensation. The High Court was also justified in not
p converting the sentence from fine to imprisonment, so as to enable itself to
award compensation, as the facts and circumstances of the case did not
warrant imprisonment. Therefore, we are of the view that the order of the
High Court does not call for interference.

13. It is of some interest to note, though may not be of any assistance in
this case, that the difficulty caused by the ceiling imposed by Section 29(2)
of the Code has been subsequently solved by insertion of Section 143 in the
Act (by Amendment Act 55 of 2002) with effect from 6-2-2003. Section
143(1) provides that notwithstanding anything contained in the Code, all
offences under Chapter XVII of the Act should be tried by a Judicial
Magistrate of the First Class or by a Metropolitan Magistrate and the
provisions of Sections 262 to 265 of the Code (relating to summary trials)
shall, as far as may be, apply to such trials. The proviso thereto provides that
it shall be lawful for the Magistrate to pass a sentence of imprisonment for a
term extending one year and an amount of fine exceeding Rs 5000, in case of
conviction in a summary trial under that section. In view of conferment of
such special power and jurisdiction upon the First Class Magistrate, the
ceiling as to the amount of fine stipulated in Section 29(2) of the Code is
removed. Consequently, in regard to any prosecution for offences punishable
€ under Section 138 of the Act, a First Class Magistrate may impose a fine

exceeding Rs 5000, the ceiling being twice the amount of the cheque.

14. This case relates to dishonour of cheque in the year 1995. Though the
appellant complainant has succeeded in obtaining a conviction, he has
virtually lost in the sense he did not get compensation to recover the amount
of the dishonoured cheque. As the limitation for filing a civil suit expired

f during the pendency of the appeal before the Sessions Court, the appellant
has also lost the opportunity of recovering the amount by way of civil suit. In
view of this peculiar position, we requested Dr. Rajeev Dhavan, Senior

Counsel, to assist us as an amicus curiae to suggest methods to improve the

disposal of cases under Section 138 of the Act and also improve the relief

that could be granted in such cases.
g9 15. In the meantime a three-Judge Bench of this Court in Damodar S.

Prabhu v. Sayed Babalal H.3 addressed the question of reluctance of

offenders to compound the cases at earlier stages of the case prosecution

leading to a huge pendency of cheque dishonour cases, and issued the
following guidelines proposing levy of “a graded scale of fine” to encourage

compounding at earlier stages of the case: (SCC pp. 672-73, paras 21 & 25)

3 (2010) 5 SCC 663 : (2010) 2 SCC (Cri) 1328 : (2010) 2 SCC (Civ) 520
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2022 SCC OnLine sC 1131

In the Supreme Court of India
(BEFORE M.R. SHAH AND B.V. NAGARATHNA, JJ.)

P. Rasiya ... Appellant(s);
Versus
Abdul Nazer and Another ... Respondent(s).
Criminal Appeal Nos. 1233-1235 of 2022 (Arising out of SLP (Crl.) Nos. 7430-
7432/2022 @ D. No. 13470 of 2019)
Decided on August 12, 2022
ORDER
1. Delay condoned.
2. Leave granted.

3. We have heard Shri Shinoj K. Narayanan, learned Advocate, appearing for the
appellant and Shri Mohammad Sadique T.A., learned Advocate, appearing for
respondent No. 1.

4. Feeling aggrieved and dissatisfied with the impugned common judgment order
dated 26.07.2017 passed by the High Court of Kerala at Ernakulam in Criminal
Revision Petition Nos. 637, 638 & 639 of 2017, by which the High Court has allowed
the said Revision Applications and has acquitted the respondent No. 1-accused for the
offence punishable under Section 138 of the Negotiable Instruments Act, 1881 (for
short “the N.I. Act’) by reversing the concurrent findings recorded by both the Courts
below, the original Complainant has preferred the present Appeals.

5. The learned trial Court convicted the accused for the offence punishable under
Section 138 of the N.lI. Act and sentenced to undergo simple imprisonment for three
months in each case. The learned trial Court also sentenced to pay a fine of Rs.
5,00,000/- and, in default of payment of fine, to undergo simple imprisonment for a
further period of six months. The learned trial Court also further ordered that, if the
fine amount is realized, the same shall be given to the Complainant as compensation
under Section 357(1)(b) of the Cr.P.C.

6. In the appeal preferred by the accused, the learned Sessions Court dismissed the
appeal and confirmed the conviction for the offence punishable under Section 138 of
the N.l. Act. However, considering the old age of the accused interfered with the order
of sentence and ordered that instead of three months simple imprisonment the
accused to undergo the sentence of simple imprisonment till the rising of the Court.
The first Appellate Court also passed an order to pay a fine of Rs. 5,00,000/- and, in
default, to undergo simple imprisonment for a period of six months and if the fine
amount is realized, the same shall be given to the Complainant as compensation
under Section 357(1)(b) of the Cr.P.C.

7. Feeling aggrieved and dissatisfied with the judgment and orders passed by the
Appellate Court affirming the conviction of the accused under Section 138 of the N.I.
Act, the accused preferred three different Revision Applications before the High Court.
By the impugned common judgment and order, the High Court has reversed the
concurrent findings recorded by both the courts below and has acquitted the accused
on the ground that, in the complaint, the Complainant has not specifically stated the
nature of transactions and the source of fund. However, the High Court has failed to
note the presumption under Section 139 of the N.l. Act. As per Section 139 of the N.I.
Act, it shall be presumed, unless the contrary is proved, that the holder of a cheque
received the cheque of the nature referred to in Section 138 for discharge, in whole or
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in part, of any debt or other liability. Therefore, once the initial burden is discharged
by the Complainant that the cheque was issued by the accused and the signature and
the issuance of the cheque is not disputed by the accused, in that case, the onus will
shift upon the accused to prove the contrary that the cheque was not for any debt or
other liability. The presumption under Section 139 of the N.l. Act is a statutory
presumption and thereafter, once it is presumed that the cheque is issued in whole or
in part of any debt or other liability which is in favour of the Complainant/holder of the
cheque, in that case, it is for the accused to prove the contrary. The aforesaid has not
been dealt with and considered by the High Court. The High Court has also failed to
appreciate that the High Court was exercising the revisional jurisdiction and there
were concurrent findings of fact recorded by the courts below.

8. In view of the above and for the reasons stated above, the impugned common
judgment and order passed by the High Court is not sustainable and the same
deserves to be quashed and set aside.

9. Under the circumstances, the impugned judgment and order passed by the High
Court acquitting the accused for the offence punishable under Section 138 of the N.I.
Act is hereby quashed and set aside and the order passed by the learned trial Court
convicting the accused for the offence punishable under Section 138 of the N.l. Act
confirmed/modified by the learned Sessions Court is hereby restored. Now, the
accused be dealt with as per the order passed by the first Appellate Court/Sessions
Court.

10. The present Appeals are, accordingly, allowed to the aforesaid extent.

11. The accused is granted two months' time to pay the fine, as ordered by the
learned first Appellate Court.

SUPREME COURT OF INDIA
RECORD OF PROCEEDINGS
SPECIAL LEAVE PETITION (CRIMINAL) Diary No(s). 13470/2019
(Arising out of impugned final judgment and order dated 26-07-2017 in CRLRP No.
637/2017 26-07-2017 in CRLRP No. 638/2017 26-07-2017 in CRLRP No. 639/2017
passed by the High Court Of Kerala At Ernakulam)
P. Rasiya.....Petitioner(s)
Versus
Abdul Nazer and Another.....Respondent(s)
(1A No. 70700/2019-CONDONATION OF DELAY IN FILING and IA No. 70703/2019-
EXEMPTION FROM FILING O.T.)
Date: 12-08-2022 This matter was called on for hearing today.
(BEFORE M.R. SHAH AND B.V. NAGARATHNA, JJ.)

For Petitioner(s) Mr. Shinoj K. Narayanan, Adv.
Ms. Niveditha R Menon, Adv.
Mr. Aditya Verma, Adv.
Mr. K. Rajeev, AOR
For Respondent(s) Mr. Mohammed Sadique T.A., AOR
Mr. Alim Anvar, Adv.
Mr. Nishe Rajen Shonker, AOR
Mr. Sriram Parakkat, Adv.
UPON hearing the counsel the Court made the following
ORDER
12. Delay condoned.
13. Leave granted.
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14. The present Appeals are allowed to the extent as indicated in the signed order.
15. Pending applications, if any, stand disposed of.

Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/
notification is being circulated on the condition and understanding that the publisher would not be liable in any manner by reason of any mistake
or omission or for any action taken or omitted to be taken or advice rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/
rule/ regulation/ circular/ notification. All disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. The

authenticity of this text must be verified from the original source.
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